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ABRIDGMENT  ADC  LOSS 
OF 

INDIANS'  WINTERS  DOCTRINE  RIGHTS 
AND  THOSE 

OF  THE  NATION  AS  A WHOLE 
SUMMARY 

Crucial  to  the  State  of  ftont&na  - all  Western  States,  and  their 
inhabit ant 3 , particularly  the  Indians  who  reside  In  those  Western  States, 
are  recent  far-reaching  developments  in  regard  to  the  'Winters  Doctrine 
Rights  to  the  use  of  water.  Those  rights  were  reserved  by  the  United 
States  of  America  in  the  streams  or  other  sources  of  water  which  arise  upor 
border  upon,  or  traverse  Indian  Reservations , National  Forests,  Parks, 
Grazing  Districts,  Recreational  Areas,  Wildlife  Refuges  and  other  reserva- 
tions. Montana ' s winders  Decision  involving  the  Fort  Belknap  Indian  Reser- 
vation gave  rise  to  that  all-important  doctrine.  (Winters  v.  United  State;: 


207  U.S-  56k  (1906)).  There  follows  a brief  summary  of  a detailed  con- 
sideration of  the  source  of  title  and  the  nature  of  ''Winters  Doctrine 
Rights'  and  the  sound  legal  concepts  upon  which  those  rights  are 
predicated;  the  dissipation  of  those  rights  with  attendant  far-reaching 

injurious  precedents  in  connection  with  that  dissipation. 

A.  Invaluable  Character  of  ' Winters  Too trine 
Rights  Contrasted  With  Bights  Acquired 
Pursuant  to  State  Law 

'"Winters  Doctrine  Rights'  ere  unique  in  the  field  of  Western 
Water  Law.  They  differ  drastically  from,  and  by  reason  of  their  nature 
are  vastly  superior  to,  the  rights  privately  acquired  through  compliance 
with  State  law. 

(i)  Source  of  Tic.le,  Pate  of  Acquisition 
and  Chain  of  Title 

"Winters  Doctrine  Rights’  were  acquired  by  the  National  Government 
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as  part  and  parcel  of  the  lands  ceded  to  it  by  Treaties  with  the  Indians, 
Mexico,  France,  and  Great  Britain.  Title  to  tnose  rights  was  invested 
in  the  United  States  of  America  on  the  date  the  Treaties  became  effective. 
An  unbroken  ciiain  of  title  to  those  Winters  Doctrine  Rights  from  the 
tine  of  their  cession  resides  in  the  National  Government. 

( i i ) Date  ~>f  Reservation  Significant  only  a;; 

Time  After  Which  '’Vinters  Eoc  trine  Rights" 

W*.re  Ho  Longer  Open  to  Private  Acquisition 

These  ceded  Winters  Doctrine  fights'’’  to  the  use  of  water  were 
reserved  from  and  after  the  date  that  ..he  lands  of  which  they  are  a part . 
were  no  longer  unqualifiedly  subject  to  sale  or  disposition.  That  change 
of  status  from  rights  which  are  available  for  acquisition  to  reserved 
status  in  no  way  changed  the  source  ci  title,  date  of  acquisition,  or 
character  of  the  rights  involved. 

(iii)  National  Government  Has  Power  To 
Exercise  or  To  Refrain  From  Facer  ci  sing 

Winters  Doctrine  Nights  ; They  m y be 
Exercised  At  Present  Or  Held  For  The  Future 

As  owner  of  the  ceded  ’Winters  Doccrine  Rights  , the  United 
States  of  America  in  the  exercise  of  its  Constitutional  powers,  and 
subject  to  the  Constitutional  guarantees  to  privately  acquired  rights, 
nr.y  exercise  those  "Winters  Doctrine  Rights  in  any  mariner  or  for  any 
purpose;  or  it  may  change  the  manner  and  purpose  for  which  those  rights 
are  exercised;  or  refrain  from  exercising  them.  Use  has  nothing  no  do 
with  their  acquisition  and  nonuse  will  not  r.  unit  in  their  loss. 

"Winters  Doctrine  Rights’  are  held  by  the  United  Utates  of 
America  in  trust  for  the  Indians  or  for  all  of  the  people  for  present 
and/or  future  use. 
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(iv)  Winters  Doctrine  Rights  Differ  Radically 

From  end  Are  Vastly  Superior  to  Rights 

■Acquired.  Purs uant  to  State  Lav 

'Winters  Doctrine  Rights’’  differ  radically  from  and  are  vastly 
superior  to  rights  acquired  pursuant  to  State  lav.  Uhlike  riparian 
rights,  for  example,  they  are  held  exclusively,  not  correlatively , as 
in.  the  nature  a tenancy  in  common.  Differing  further  from  riparian 
rights,  they  are  not  limited  to  use  within  the  watershed  of  the  stream 
or  other  source  of  water. 

‘Winters  Doctrine  Rights’  are  likewise  far  superior  to 
appropriative  rights , which  must  be  acquired  pursuant  to  State  law.  As 
Congress  has  unlimited  power  over  the  Winters  Doctrine  Rights’  they 
way  be  exercised  for  any  purpose,  at  any  place,  and  the  purposes  and 
places  may  be  changed  by  the  will  of  Congress.  These  are  some  of  the 
invaluable  features  of  "Winters  Doctrine  Rights  as  contrasted  with 
appropriative  tr  riparian  rights  acquired  under  State  law. 

Source  of  titles  to  private  sppropriati/e  rights  is  the 

Rational  Gove  ivrxtent . Those  private  titles  are  acquired  by  compliance 

with  and  are  subject  to  State  law.  Those  rights  may  be  used  only  at  the 

places  and  for  the  purposes  prescribed  by  State  lav. 

B.  Legal  Principles  Giving  Rise 
To  HWinters  Doctrine  Rights 

Must  Be  Preserved 

Preservation  of  the  "Winters  Doctrine  Rights  for  the  Indians 
and  the  Ration  as  a whole  is  essential.  To  the  Indians  Winters  Doctrine 
Rights'  guarantee  future  development;  to  the  Ration  as  a whole  those 
rights  constitute  a sound,  legal  predicate  for  the  long-range  development 
of  land  and  water  resources  within  the  National  Forests,  Parks  ana  other 
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national  reservations.  Maintenance  of  the  integrity  of  the  "Winters 

Doctrine  Righto'  is  the  keystone  of  a National  policy  if  the  full 

potential  of  our  natural  resources  is  to  be  attained. 

C . Plain  and  Serious  hrrors  Have  Been  C emitted 
Abridgin'/  the  Principles  Upon  which  _ v inters 
Doctrine  Fights  Are  Predicated 

Irreparable  damage  to  Indians'  Winters  Doctrine  lights  and 

to  the  National  Goveivunent  as  a whole  has  occurred  by  reason  of  the 

cons tract lur  placed  by  the  Department  ox  Justice  upon  the  recent  Supreme 

Court  Decision  of  Arizona  y.  California.  (jT3  U.  8.  jk-o  (lyo^)) . 

Moreover,  from  that  construe tioa  by  che  Department  or  Justice  there  has 

emerged  a bids-  injurious  precedent  adhered  to  in  litigation  now  being 

prosecuted  in  a Utan  State  court.  That  construction  is  contained  in 

directions  the  United  States  Attorney  in  Galt  Lake  City,  Utah,  and  in 

the  advice  L:ivea  to  the  principal  legal  officers  of  interior  and 

Agriculture : 

(a)  ' * * * Arizona  v.  California  * * * dates  reserved 

water  right  priorities  * * * on  Indian  reservations 
from  the  time  of  the  creation  of  the  reservation  * * *. 
(c)  That  decision  "dates  reserved  water  riijht  priorities 
on  national  forests  and  national  recreation  areas 
the  same  ae  ‘on  Indian  reservations’  . 

(u)  Abandonment  of  "Winters  Doctrine  Eights  in  the 
Utah  case  follows  from  the  direction  to  claim  in 
that  litigation  the  ' earlier  priority  as  between 
the  right  acquired  under  state  law  and  the  federal 
reservation. 
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Grave  error  is  contained  in  every  aspect  and  feature  of  the  quoted 
instructions  to  the  United  States  Attorney  end  the  advice  to  tile 
mentioned  Departments.  Genesis  of  that  error  stems: 

Front  the  failure  to  comprehend  that  title  to  the 
1 winters  Doctrine  Rights'  vhich  were  reserved, 
resided  in  the  United  , jtat.es  of  America.  at  the  time 
of  uhe  reservation.  Inceptive  date  of  title  was 
not  the  ti^e  that  the  rights  were  reserve!.  Thai  date 
was  when  the  rights  were  ceded  to  the-  National  Oovern- 
rrtent . (See  above  A,  E) . All  thac  was  accomplished 
by  clie  reservation  wa3  thereafter  to  preclude  private 
acquis  ?.t  ion  of  those  rights  pursuant  to  uue  provisions 
of  'the  Desert  Land  Act  of  1877- 

An  additional  element  in  the  error  is  that  'priority  dates 
partake  of  the  vesting  of  title  to  appropriative.  rights.  That  concept  is 
wholly  foreign  to  ’Winters  Doctrine  Rights  the  title  to  which  vested 
at  the  time  of  cesoion. 

Results  of  the  error  to  perceive  that  the  United  .States  could 
only  reserve  right c title  to  which  resided  in  it  will  nov  be  considered. 

(i)  Abandonment  of  'Winters  Doctrine  Rights' 

Through  Attempted  Substitution  of  State 
^propriatlve  Ri^ita  * 

Abandonment  of  invaluable  rignts  of  t}ie  national  Government  is 
implicit  in  every  phase  of  the  above-quoted  directions  to  the  United 
States-  Attorney  and  advice  to  the  Dep&r imente . Most  anomalous  aspect 
of  the  instructions,  however,  is  that  which  directs  assertion  of  a claim 
based  up vu  State  lav  if  it  is  earlier  than  the  dakc  of  the  reservation. 
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Thus  the  United  States  Attorney  is  instructed  to  attempt  an  exchange  of 
an  invaluable  ‘Vinters  Doctrine  Eight,'  title  to  which  presently  resides 
in  the  United  States,  for  a State  appropriative  right  with  all  the 
serious  limitations  and  restraints  imposed  by  State  law.  (See  A above). 
Moreover,  the  attempted  substitution  of  an  inferior  appropriative  right 
for  a "Winters  Doctrine  Right'  is  made  irrespective  of  the  fact  that  the 
United  States  of  America  cannot  comply  with  State  lav.  Thus  the 
incredibly  erroneous  instruction  is  underscored. 

Loss  of  the  'Winters  Doctrine  Rights  in  the  Utah  litigation 
is  but  one  factor.  Involved  is  a broad  and  far-reaching  precedent. 

Id  that  precedent  is  not  reversed  irreparable  damage  will  be  experienced 
by  the  Indians  and  the  Nation  as  a whole  throughout  the  West.  It  is 
again  emphasized  that  when  the  United  States  of  America  purportedly 
acquires  a State  appropriative  right  on  its  reserved  lands  it  is  in  truth 
and  fact  appropriating  a right  title  to  which  already  resides  in  it.  The 
United  States  of  America  cannot  legally  be  in  a position  of  appropriating 
a right  from  itself. 

(ii)  Severance  of  Chain  of  Title  to  "Winters 

Doctrine  Rights  - Abandonment  of  Invaluable 
Property  Rights  of  National  Government 

Failure  to  claim  title  to  the  ’ Winters  Doctrine  Rights  as  of 
the  date  of  cession  and  attempting  to  establish  the  inceptive  date  of 
title  as  a 'priority  from  the  date  of  reservation,  has  three  immediate 
effects:  (a)  Loss  of  invaluable  property  rights,  title  to  which  is  in 

the  Ration,  by  abandoning  the  true  date  of  acqiiisition;  (b)  Severance 
of  the  chain  of  title  which  relates  back  to  the  cession  to  the  Rational 
Qovernment  of  the  'Winters  Doctrine  Rights (c)  Purported  creation  of 
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|&  right  stripped  of  the  invaluable  characteristics,  e.3  to  purposes  of 
use  and  relied  features,  which  pertain  to  ‘'Vinters  Petrine  Lights’  as 
reviewed  in  A above  and  which  have  no  relationship  to  State  appropriative 

rights . 

( i ii ) irreparable  gaaage  to  AH  Indians 

The  clearly  erroneous  construction  cf  the  Indians ' "Winters 
Doctrine  Rights'  in  Arizona  v.  California  results  in  irreparable  dataage 
to  those  rights  as  they  relate  to  that  case;  establishes  a most  injurious 
precedent  in  regard  to  the  "Vinters  Doctrine  Rights'  of  all  Indian  Tribes 
in  the  West. 

D.  Grave  and  Damaging  Error  By  Appearance  In 

Utah  Litigation  - the  United  States  of  America 
1-Lag  Hot  Waived  Its  Immunity  From  Suit  Under 
the  Circun;stanecs  ~ 

Congress  has  not  authorized  the  appearance  of  the  Department  of 
Justice  in  the  Utah  litigation.  Absent  that  consent  the  course  of  action 
is  invalid.  Yet  as  stated,  the  appearance  does  irreparable  damage  to 
the  Vinters  Doctrine  Rights.’ 

Congress  has  not  consented  to  the  attempted  submit  cal  to  she 
jurisdiction  and  control  of  the  State  court  of  Utah  of  widely  scattered, 
disconnected  and  unrelated  springe,  dry  gulches  and  veils  which  are  found 
dispersed  over  a wide  desert  area  owned  by  the  Hatio'n&l  Government. 

The  course  pursued  in  tiiat  action  is  wasteful  of  Federal  funds , totally 
futile,  and  completely  needless. 

The  attempts:;,  appearance,  though  gravely  iu  error,  is  not  the 
moat  important  factor.  Involved  is  the  adoption  of  e.  far-reaching  policy 
determination.  Entailed  is  the  incorrect  assertion  of  the  ' Vinuers 
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Doctrine  Rights  ; the  erroneous  concept  that  'Winters  Doctrine  Rights", 
invaluable  in  character,  can  by  executive  fiat  be  exchanged,  for  State 
appropriative  rights. 

CONCLUSION 

The  Department  of  Justice  has  erred  in  a manner  most  serious. 
Irreparable  damage  -will  ensue  if  that  Department  does  no  - reverse  the 
interpretation  it  has  placed  upon  Arizona  v.  California ; abandon  the 
course  it  has  pursued  in  the  Utah  litigation;  and  defend  rather  than 
dissipate  our  Ration's  .inters  Doc  trim-.  Rights. 

This  uumaary  is  followed  by  a full  consideration  of  she 
facts,  law,  history,  ana  policy  in  this  sdl-inportons  course  of  events 
which  will  nave  fai’-reaching  effect  upon  all  of  Western  United  States. 

January  28,  IStch 
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INTRODUCTION 


Montana,  indeed  every  Western  State,  in  which  there  are 
situated  Indian  Reservations,  National  Forests,  Parks,  and  similar  areas, 
has  a large  Bt&ke  in  preserving  the  principles  of  the  Winters  Doctrine 

0 y 

enunciated  by  the  Supreme  Court  in  1908.  Since  its  pronouncement  those 
who  seek  to  strip  the  Indians  of  their  invaluable  rights  to  the  use  of 
water  and  invade  the  reserved  rights'  of  the  United  States  have  attacked 
the  Doctrine,  always  attempting  to  limit  its  operation  or  to  construe  it 
away.  This  consideration  is  directed  to  the  most  recent  events  in  regard 
to  the  history  of  that  Doctrine. 

Generally  it  may  be  stated  that  the  Winters  Doc  trine  established 
the  principle  that  the  United  States  of  America,  at  the  time  Indian 
Reservations  were  created,  not  only  reserved  the  land  but  likewise 
"reserved  rights  to  the  use  of  water'  for  the  lands,  measured  not  by  the 
then  existing  needs  but  for  the  future.  Sound  legal  analysis  fully 
supports  the  Winters  Doctrine.  Equally  important,  however,  are  the 
humanitarian  principles  that  guided  the  Court  in  rendering  the  opinion. 
Rejecting  the  arguments  advanced  by  those  who  insisted  the  Indians  had 
been  segregated  on  lands  which  were  uninhabitable,  the  Supreme  Court 
stated: 

The  lands  were  arid  and,  without  irrigation,  were 
pz’actically  valueless.  And  yet,  it  is  contended,  the 
means  of  irrigation  were  deliberately  given  up  by  the 
Indians  and  deliberately  accepted  by  the  Government. 


1/  Winters  v.  United  States,  20?  U.S.  564  (1908). 
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The  lands  ceded  were,  it  ie  true,  also  arid;  aria  some 


argument  may  be  urged,  and  is  urged,  that  with  their 

cession  there  was  a cession  of  the  waters,  without  which 

they  would  be  valueless,  and  'civilized  communities  could 

not  be  established  thereon.  f And  this,  it  is  further 

contended,  the  Indians  knew,  and  yet  made  no  reservation 

of  the  waters.  We  realize  that  there  is  a conflict  of 

implications,  but  that  which  makes  for  the  retention 

of  the  waters  is  of  greater  force  than  that  which  makes 

?/ 

.for  their  cession.' 

Continuing,  the  Court  declared; 

* The  power  of  the  government  x,o  reserve  the  waters 
end  exempt  them  from  appropriation  under  the  state  laws 
is  not  denied,  and  could  not  be.  * * * That  the  govern- 
ment did  reserve  them  we  have  decided,  and  for  a use 

a 

which  would  be  necessarily  continued  through  years . ’ 

There  is  thus  expressed  not  only  the  Winters  Doctrine  of  implied 
reservation  of  rights  to  the  use  of  water,  but  the  rationale  Dehind  it. 
As  stated,  that  far-reaching  declaration  has  been  a bastion  against 
repeated  efforts  to  seize  the  rights  of  the  Indians. 

V 

In  the  recent  decision  of  Arizona  v.  California  ’ he  Supreme 
Court  adopted  the  Winters  Doctrine  in  connection  with  other  Federal 


Winters  v.  United  States,  207  U.S.  56k,  57 6 (1908). 
207  U.  S.  56k,  577  (1908). 

Arizona  v.  California,  373  U.B.  5k6  (1963). 
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Reservations : 


* * * the  reservation  of  vater  rights  for  Indian 
Reservations  was  equally  applicable  to  other  federal 
establishments  such  as  Rational  Recreation  Areas  and 

u 

National  Forests.  * * 

The  Supreme  Court  further  declared  that  the  United  States  intended  to 

reserve  water  sufficient  for  the  future  requirements  of  the  National 

§/ 

Forests  and  similar  National  preserves. 

The  decision  of  Arizona  v.  California  should  be  accepted  as  a 
logical  extension  of  the  Winters  Doctrine  to  other  lands  reserved  by  the 
United  States  of  America  and  viewed  as  a greet  forward  step  in  the  field 
of  vater  conservation  and  utilization.  Yet  vlthin  weeks  after  the  opinion 
was  rendered,  the  import  of  it  was  challenged  and  a most  damaging  con- 
struction placed  upon  it.  That  challenge  stemmed  from  litigation  now 
pending  in  the  State  of  Utah.  The  facts  of  that  case  will  be  briefly 
reviewed. 

WINTERS  DOCTRINE  IS  MCE CONSTRUED 

IN  UTAH  LITIGATION 

A concrete  example  of  the  challenge  to  the  Winters  Doctrine 

arises  in  the  case  entitled:  ” IN  TEE  MATTER  OF  THE  GENERAL  DETERMINATION 

OF  TEE  RIGHTS  TO  THE  USE  OF  ALL  THE  WATER  * * » WITHIN  THE  DRAINAGE  AREA 

1/ 

OF  THE  BEAVER  RIVER-ESCALANTE  VALLEY  * * *'  which  embraces  a vast, 


J 373  U.  S.  5^6,  601  (1963). 
o/  373  U.  S.  5k6,  601  (1963). 

7 / IN  THE  MATTER  OF  THE  GENERAL  DETERMINATION  OF  TEE  RIGHTS  TO  THE  USE 

OF  ALL  THE  WATER,  BOTH  SURFACE  AND  UNDERGROUND,  WITHIN  THE  DRAINAGE  A&EA 
OF  THE  BEAVER  RIVER-ESCALANTE  VALLEY,  AND  ALL  TRIBUTARIES  IN  MILLARD, 
BEAVER,  IRON,  WASHINGTON,  KANE  AND  GARFIELD  COUNTIES  IN  UTAH” , In  The 
District  Court  of  the  Fifth  Judicial  District,  In  and  For  Iron  County 
State  of  Utah. 
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largely  desert  region  in  Southwest  Utah.  There  the  United  States  of 
America  is  the  owner  of  thousands  of  acres  of  withdrawn  lards  administered 
by  the  Bureau  of  Land  Manageioent  of  the  Department  of  the  Interior  and  the 
Forest  Service  of  the  Department  of  Agriculture.  Widely  scattered  over 
this  immense  area  are  si, tali  springs , intermittent  streams  and  similar 
sources  of  water  in  which  the  United  States  of  America  is  the  owner  of 
invaluable  : reserved  rights,1' 

The  manner  in  which  the  principles  of  the  Winters  Doctrine 
are  applied  in  the  cited  case  and  other  litigation  is  of  transcendent 
importance.  Failure  correctly  to  assert  the  Winters  Doc  trine  will 
cause  irreparable  damage  to  the  Ration  as  e whole  and  to  the  Indians  in 
particular. 

Proceeding  in  the  cited  cane  purportedly  in  conformity  with 
1*3  U.S.C.  666,  the  State  of  Utah  served  the  Attorney  General  of  the 
United  States  of  America.  Without  bc:!n  directed  to  interpose  objection 
to  the  jurisdiction  of  the  court,  the  United  States  Attorney  in  Salt  Lake 
City  was  given  obese  vnolly  erroneous  instructions  to  appeal-  and 
repreeent  the  Rational  Government: 

In  view  of  the  holding  in  Arizona  v.  California,  373 
U.  S.  5 ^6,  601,  which  dates  reserved  water  right  priorities 
on  national  forests  and  national  recreation  areas  as  well  as 
those  on  Indian  reservations  from  the  time  of  the  creation 
of  the  reservation,  we  now  feel  thatve  have  the  right  and 
duty  to  claim  the  earlier  priority  as  betveen  the  right 
acquired  under  state  lav  and  the  federal  reservation  in 

making  Water  User’s  Claims. 

* * * 
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As  the  decision  in  Arizona  v.  California  requires 
that  the  United  States  water  priorities  on  reserved  lend 
be  dated  from  the  time  of  the  reservation,  we  are  making 
the  effort  to  submit  the  letter  User's  Claims  on  reserved 


lands  in  a form  that  will  enable  the  State  Engineer  to 

§/ 

readily  comply  with  the  federal  law.  * * * (Emphasis  supplied, 


Likewise  failing  correctly  to  interpret  the  Winters  Doctrine,  the 

2/  iS7 

Departments  of  Interior  and  Agriculture  were  advised  by  Justice: 


' In  view  of  the  holding  in  Arizona  v.  California,  373 
U.  S.  546,  601,  which  dates  reserved  water  right  priorities 
on  national  forests  and  national  recreational  nrcac  as 
well  as  those  on  Indian  reservations  from  the  time  of  the 
creation  of  the  reservation,  we  now  feel  that  it  is  essential 
to  claim  the  earlier  priority  as  between  the  right  acquired 
under  state  lav  ana  the  federal  reservation  in  making  Water 
User 's  Claims. 

In  ohe  consideration  which  follows  there  are  reviewed  In  some 
detail  the  effect  of  the  quoted  instructions  and  advice. 


Entailed  In  the  Utah  Case  Is  ‘The  Construction  of 
the  Winters  Doctrine  Which  Embrace c 'Principles  of 
Jenniaon^ v.  Kirk;  id/'  winters  Decision;  127~ 
Callfornla-Qregon  Power  Company  Decision;  13/ 

Pel son  Decision;  l4/  and  Three  Decisions  of 
Arizona  v.  California  15/ 


The  above-quoted  advice  given  and  the  instructions  promulgated 


8 / Letter  dated  November  21,  1963. 

2/  Letter  dated  November  6,  1963. 

10/  Letter  dated  November  8,  1963. 

11/  96  U.S.  453  (18T6)- 

1 2/  Vinters  v.  United  States,  207  U.S.  564  (1908). 

X?/  California -Oregon  Power  Co.  v.  Beaver  Portland  Cement  Co., 295  U.S.  142 
1 \J  Federal  Power  Commission  v.  Oregon,  3^9  U.S.  4-35  (1954).  (1934] 

Vj  283  U.S.  423  (1930);  298  U.S.  558  (1935);  373  U.S.  548  (1963) • 


5 - 


f»»MTI*G  Of  net 


by  the  Department  of  Justice  vill  govern  to  a imrked  decree-  the  applica- 
tion of  the  principles  enunciated  in  the  cited  decisions.  Failure 
properly  to  apply  then  vill  have  a most  far-reaching  and  adverse  effect 
In  the  field  of  conservation  and  utilization  of  water  resources  throughout 
the  Nation  ae  a whole. 

QUESTIONS  PRESENTED 

There  follow  certain  of  the  questions  calling  for  a resolution 
in  connection  with  the  Winters  Doc  trine: 

1.  What  is  the  date  when  title  to  the  reserved  rights 

to  the  vise  of  water  became  vested  in  the  United 
States  of  America  or  the  Indians,  based  upon  the 
Winters  Purine? 

2 . What  ore  the  legal  nature  and  measure  of  the 

Winters  Doctrine  Rights'  title  to  which  resides 
in  the  United  states  of  America  or  In  the  Indians? 

Are  they  comparable  to  appropriate  ve,  riparian  or 
prescriptive  righes  under  the  lave  of  the  several 
States? 

3.  Whau  is  the  effect  of  u^^empted  compliance  uy 

agents  of  the  National  Government  with  State  lavs 
governing  the  acquisition  of  rights  to  the  use  of 
water  upon  the  Winters  Doc urine  Rights  ? 

h.  What  is  the  course  which  the  United  States  of 

America  should  pursue  in  regard  to  the  protection 
of  its  Winters  Doctrine  Rights'  and  those  of  the 
Indians  when  it  is  made  a party  defendant  in  an 

- G - 


PRINTING  orr  ICC 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

KV-W 

v.  5. 


action  brought  pursuant  to  1*3  U.S.C.  666  purporting 
to  vai  ve  the  sovereign  Imur.i t'j  of  the  Federal  Govern- 
ment from  solt3  in  proceedings  ini  c.i  ated  generally  to 
adjudicate  rights  to  the  use  of  v&tere  "of  e.  river 
system  or  other  source.' 

Correctly  to  respond  to  the  questions  entails  a review  of 

basic  and  far-reaching  principles  which  must  be  upheld  if  the  Winters 

Doctrine  is  not  to  be  abrogated  in  whole  or  In  part. 

MOaTAKA’G  INDIAN  DECISION  DECLARING  WATERS 
IX)CTKIfth  J^OTECTS  LshlAUb  AND  IB  A BASIS  FOK 
NATIONAL  POLICY  RESPECTING  WATER  RESOURCES 

Most  crucial  single  opinion  relating  to  the  rights  to  the  use 

of  water  claimed  and  exercised  by  the  United  States  of  America  was 

rendered  in  connection  with  Montana's  Fort  Belli) up  Indian  Reservation. 

That  case  arose  By  reason  of  a conflict  over  the  rights  and  interests  in 

the  MiXa.  Fiver  of  the  Indians  as  the}-  pertained  to  claims  of  non-Indians 

who  predicated  their  rights  upon  the  laws  of  Montane.  Principal  matter 

for  resolution  By  the  Supreme  Court  was  whether  when  the  lends  were  set 

aside  for  the  Indians  there  were  reserved  rights  to  the  use  of  water 

from  the  Milk  diver  without  which  the  lands  could  not  be  successfully 

farmed.  That  quei-y  was  of  particular  importance  because  no  nantion 

was  made  of  rights  to  the  use  of  voter  when  the  lands  constituting  trie 

Reservation  were-  withdrawn  from  the  much  larger  area. 

Having  suiniaarioed  the  issue  a . the  Supreme  Court  stated  in  these 

terms:  ’The  case,  as  we  view  it,  turns  on  the  ajjreement  of  May,  1888, 

i §J 

resulting  in  the  creation  of  the  Fort  BelKnap  Reservation.  * * * 

In  rejecting  contentions  that  (r)  rights  to  the  use  of  water  were  not 
16/  Winters  v.  United  States,  207  U.S.  ^bk,  57 6 (1908) . 
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reserved  for  the  Indians;  (b)  rights  claimed  pursuant  to  State  law  would 
cane  precedence  over  those  of  the  Indians  if  there  had  been  a reservation 
of  them,  the  Supreme  Court  declared: 


' The  power  of  the  government  to  reserve  the  waters 
and  exempt  them  from  appropriation  under  the  state  lavs 
is  not  denied,  and  could  not  be.  * * * That  the  government 
did  reserve  them,  we  have  decided,  and  for  a use  which 
would  be  necessarily  continued  through  years. 

There  van  thus  first  enunciated  by  whe  Supreme  Court  the 
Winters  doctrine  of  implied  recerration  of  rights  to  the  use  of  water 
from  streams  which  border  upon  or  traverse  the  lands  reserved  by  the 
Ipd-i.au  o themselves  or  reserved  for  them  by  the  United.  States  of  America. 
Since  that  pronouncement  ther°  hpve  been  numerous  decisions  throughout 
Western  United  Staten  reiterating  the  Winters  Doctrine  and  applying  it  to 

if 

specific  factual  situations. 

In  the  Ahtanum  Decision , Judge  Pope,  speaking  for  the  Court  of 
Appeals  for  the  Ninth  Circuit,  placed  the  'reserved  rights1  in  their 
proper  perspective  when  he  declared 

* * * that  the  paramount  right  of  the  Indians  * * * 

was  no  l limited  lo  the  use  of  the  Indians  at  my  given 
date  bat  this  right  extended  to  the  ultimate  needs  of  the 

1 ft  t 

h2J 

Indians. 


17/  207  U-  S.  564,  577  (lcJ08). 

16/  United  Stares  v.  ^ Intire,  a.01  1. 2d  650  (C.A..9,  1339); 

Conrad  Investment  Co.  v.  United  States,  l6l  Fed.  825  (C.A.9>  1902) . 

United  States  v.  Walker  Elver  Irrigation  List. , a.04  1. 2d  33^»  (C*A.9>  1939 
United  States  v.  Ahtunum  Irrigation  District  et  al. , 236  F.2d  321 
(C.A«9»  J-95&);  Cert,  denied,  ppi  u.S.  (195*9)  • 

12/  236  F.2d  321,  327  (C.A.Q,  1956). 
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Adopting  the  rationale  of  that  case  one  Special  Master  in  Arizona  v. 


California  declared;  * * * I have  concluded  that  reservations  of  vater 

by  the  United  States  included  enough  to  supply  expanding  needs  regardless 

20/ 

of  state  vater  lav.  According  approval  to  the  concept  thus  expressed, 

the  Supreme  Court  in  affirming  the  Special  Master,  stated: 

We  also  agree  with  the  Master's  conclusion  as  to 
the  quantity  of  vater  intended  to  be  reserved.  He  found 
that  the  vater  was  intended  to  satisfy  the  future  as  veil 

Si/ 

as  the  present  needs  of  the  Indian  Reservations. ' 

Winters  Doc  urine  Applied  to  National  Forests, 

Wildlife  Refuges  and  .1.  creational  Areas 

Reviewed  above  is  the  Winters  Docurine  declaring  that  there 
resides  in  the  United  .states  of  America  the  pover  to  reserve  rights 
to  the  use  of  vater  for  Indian  lands  and  to  ' exempt  them  from  appropria- 
tion ’under  the  state  lavs  * * 

In  the  Report  of  the  Special  Master  in  Ail  zona  v.  California 

there  were  set  forth  at  some  length  the  righto  of  the  United  States  of 

America  in  connection  with  its  National  Forests , Wildlife  Refuges  and 

22/ 

Recreational  Areas  in  the  Lover  Basin  of  the  Colorado  River. 

Emphasized  by  the  Master  is  the  principle  that  In  the  Winters  case  the 
United  States  exercised  its  pover  to  reserve  water  by  a treaty;  but  the 
pover  itself  stems  from  the  United  States  1 property  rights  in  the  water, 
not  from  the  treaty  power.  Since  the  United  States  has  the  power  to 
reserve  vater,  by  treaty,  against  appropriation  under  state  lav,  there 

20/  Report  of  Special  Master,  pp.  261-262. 

21/  Arizona  v.  California,  373  U.6.  5^6,  600  (1963) . 

W Report  of  Special  Master,  pp.  2t>4  et  seq. 
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is  no  reason  why  it  lacks  the  pover  to  do  so  by  statute  or  executive 

22/ 

order.  ’ (Raphaels  supplied) 

Too  great  stress  may  not  be  placed  upon  the  concept  this 
expressed  that  the  'property  rights  in  the  water  are  the  source' of  the 
pover  to  'reserve'  those  rights.  Crux  of  the  entire  matter  thus  does  not 
turn  upon  some  regulatory  authority  as  that  term  is  generally  used  in 
regard  to  interstate  commerce;  rather  it  turns  upon  the  investiture  of 
title  in  the  Central  Government.  Nature  of  those  reserved  rights'  and 
the  date  of  the  investiture  of  that  title  are  most  important  features  of 
this  consideration. 

Adhering  to  that  above- quoted  concept  of  the  law,  the  Special 

Master  viewed  the  variety  of  claims  asserted  by  the  United  States  of 

Aiaerica.  First  of  those  claims  to  which  reference  is  here  made  relate 

to  the  Gila  National  Forest.  In  his  Report  the  Special  Master  alludes 

to  the  fact  that  the  United  States  of  America  * * * claims  rights  to 

water  from  sources  within  the  drainage  area  of  the  Gila  River  System  for 

24/  ' 

use  in  national  Forests,  * * *. ' 

* * * The  finding  is  warranted  that  the  United  States  intended, 

when  it  withdrew  this  Forest  from  entry,  to  reserve  the  water  necessary  to 
fulfill  the  purposes  for  which  the  Forest  was  created.  * * * 

The  power  of  the  United  States  to  mahe  such  a 
reservation  with  respect  to  the  Forest  cannot  be 
logically  differentiated  from  the  power  of  the  United 
States  with  respect  to  Indian  Reservations  * * *.' 


23/  Report  of  Special  Mss ter,  page  259* 
£4/  Report  of  Special  Master,  page  33^* 
25/  Report  of  Special  Master,  page  335* 
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(Reflective  of  that  thinking  are  comparable  statements  of  the  Special 

(Master  regarding  other  areas  carved  out  and  reserved  by  the  National 

Government  from  the  public  lands  for  use  by  all  of  the  citizens  of 

this  Country:  * * * I conclude  that  the  United  States  had  the  pover  to 

reserve  water  in  the  Colorado  River  for  use  in  the  Lake  Mead  Rational 

Recreation  Area  for  the  seme  reasons  that  it  could  reserve  such  water 

86/ 

for  Indian  Reservations.  A9  to  Wildlife  Refuges  established  in 

furtherance  of  the  objectives  of  treaties  with  Mexico  and  Great  Britain 

the  Special  Master  likewise  declared:  ' * * * I have  previously  concluded 

that  the  United  States  load  the  power  to  reserve  unappropriated  water  in 

the  Colorado  River  for  the  future  requirements  of  the  Indian  Reservations 

and  a Rational  Recreation  Area  and  I can  perceive  no  material  distinction 

27/ 

between  them  and  wildlife  refuges . ' 

In  adopting  the  legal  reasoning  of  the  Special  Master  the 
Supreme  Court  first  turned  to  the  sources  of  Constitutional  power 
from  which  stems  the  Ration's  authority  to  administer  its  properties.  On 
the  subject  it  stated:  Arizona's  contention  that  the  Federal  Government 

had  no  power-,  after  Arizona  became  a State,  to  reserve  waters  for  the 
use  and  benefit  of  federally  reserved  lands  rests  largely  upon  statements 
in  Pollard's  Lessee  v.  Hagan  * * * and  Shively  v.  Bovlby  * * *.  * * * 

They  [the  cases]  do  not  determine  the  problem  before  us  and 

cannot  be  accepted  as  limiting  the  broad  powers  of  the 
, United  States  to  regulate  navigable  waters  under  the 

Commerce  Clause  and  to  regulate  government  lands  under 

2 6/  Report  of  Special  Master,  page  292. 
si/  Report  of  Special  Master,  page  297* 
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Aro.  IV,  Section  3,  of  the  Constitution.  We  have  no 

doubt  about,  the  pover  of  the  United  States  under  those 

clauses  to  reserve  water  rights  for  its  reservations 

28/ 

end  its  property. 

22/ 

The  Supreme  Court  then  reiterated  and  reaffirmed  the  Winders  Doctrine. 

Relative  to  the  matter  it  stated:  The  question  of  the  Government's 

implied  reservation  of  water  rights  upon  the  creation  of  an  Indian 

Reservation  was  before  this  Court  in  Winters  v.  United  States,  207  U.S. 

32/ 

564,  decided  in  1908.’  It  then  announced  the  rule  reviewed  above  that 

the  reserved  rights’  of  the  Indians  were  to  satisfy  ’ * * * the  future  as 

£/ 

veil  as  the  present  needs  of  the  Indian  Reservations  * * 

Significant  in  regard  to  the  ‘present  ’ and  future'  reserved  rights 
of  the  National  Government  is  the  principle  sn-ullarly  announced  by  the 
Court  that  they 

Laving  vested  before  the  [Boulder  Canyon  Project]  Act 
became  effective  on  June  25 , 1929;  are  'present  perfected 

32 / 

rights  ' * * *.  ’ (Scrphasis  supplied) 

Subsequently  in  this  review  in  connection  with  the  nature,  extent  and 
.measure  of  rights  to  the  use  of  water  the  importance  of  the  declaration 
that  the  reserved  rights  are  'present  perfected  rights1  though  largely 
unexercised  is  underscored. 

In  these  terms  the  Winters  Doctrine  was  extended  to  other 
reservations  created  by  the  National  Government  out  of  the  lands  title  to 


28/  Arizona  v.  California,  373  U.S.  546,  597-598,  (19^3)- 
22/  373  U-  S.  546,  600  (1963). 

30 / 373  u.  s.  M,  599,  600  (1963). 

31/  373  U.  8.  546,  600  (1963). 

32/  3T3  U.  S.  546,  600  (1963). 
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which  resides  in  it: 

The  Master  ruled  that  the  principle  underlying  the 
reservation  of  va ter  rights  for  Indian  Reservations  was 
equally  applicable  to  other  federal  establishments  such 
as  National  Recreation  Arens  and  National  Forests.  We 
a^reewith  the  conclusions  of  the  Master  that  the  United 
States  intended  to  reserve  water  sufficient  for  the  future 
requirements  of  the  Lake  Mead  National  Recreation  Area, 
the  Havasu  Lake  National  Wildlife  Refuge,  the  Imperial 

32/ 

National  Wildlife  Refuge  and  the  Gila  National  Forest." 

(Emphasis  supplied) 

It  is  impossible  to  perceive  a more  far-reaching  construction  of  the 
principles  of  the  Winters  Doctrine . Yet  as  reviewed  above,  and  as  will  be 
reviewed  in  the  succeeding  consideration,  the  Department  of  Justice  has 
placed  constructions  tipon  that  decision  in  other  areas  vhich  can  only 
result  in  irreparable  damage  to  the  Indians  and  to  the  Nation  as  a 

2h/ 

whole. 

SOURCES  OF  TITLE  OF,  AUTHORITY  OVER  AND 
THE  ADMINISTRATION  OF,  RIGHTS  TO  THE  IKE 
OF  WATER  OWNED  BY  THE  NATIONAL  GOVERNMENT 

(a)  Rights  to  the  Use  of  Water 
. Interests  in  Real  Property 

It  is,  of  course,  elemental  that  the  rights  to  the  use  of 
water  reserved  by  the  United  States  of  America  are  interests  in  real 

W 

property.  Rules  governing  the  sole  and  transfer  of  real  estate  are 


33 / Arizona  y.  California,  373  U.S.  p46,  601  (1963)- 
34/  Fee  above  pages  h and  5* 

j T,  Vial,  Waier  Rights  in  the  Western  States,  3d  ed.,  Vol.  1,  Sec-.  l8, 
op.  20,  21;  Sec.  283,  pp.  298-3OO;  Sec.  285,  p.  301. 
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equally  applicable  to  the  conveyance  of  right 3 to  the  use  of  water. 

On  the  subject  it  has  teen  stated  that.  The  conveyance  must  be  in 
writing,  as  of  An  interest  in  real  estate  within  the  statute  of  frauds. 

The  Supreme  Court,  in  beeping  with  those  principles,  ha6  declared 

unappropriated  rights  to  the  use  of  water  to  generate  electricity  are 

21/ 

rights  in  real  property. 

Date  of  the  investiture  of  title  is  the  prime  element  in  the 

value  of  any  right  to  the  use  of  water  in  the  semiarid  West,  whether 

acquired  by  the  sovereign  pursuant  to  a treaty  or  an  individual  pursuant 

22/ 

to  the  local  laws.  For,  where  the  demand  so  greatly  exceeds  the 

supply,  the  ownership  or  control  of  the  legal  right  first  to  divert  and 

use  water,  or  to  allow  others  to  use  it  i3  of  transcendent  importance. 

It  is  axiomatic  that  he  who  controls  the  rights  to  the  use  of  water 

likewise  controls  the  utilization  of  the  land.  As  a consequence,  it  is 

essential  to  consider  the  source  of  the  title  and  the  date  of  investiture 

of  that  title  to  ’Winters  Doctrine  Rights  . 

(b)  Winters  Doctrine  Rights  "Acquired  by 

United  states  Through  Cession  From  Indians, 

France,  Mexico  and  Great  Britain 

Vast  areas  of  lands  were  ceded  by  the  Indian  Tribes  to  the 

United  States  of  America  in  the  Western  part  of  this  country.  Nature 

of  the  transfer  from  the  Indiana  to  the  National  Government  is  well  stated 

by  the  Supreme  Court  in  these  terms: 


36/  Wiel,  Water  Rights  in  the  Western  States,  3d  ed.,  Vol.  1,  Sec.  5^2 
et  seq. , p.  580. 

37/  United  States  v.  Chandler-Dunbar  Co.,  229  U.S.  53>  73  (1913) j 
Ashvander  v.  T.V.A.,  297  U.S.  288,  33O  (1935) • 

38/  Hichols  v.  McIntosh,  19  Colo.  22;  3^  Pac.  278  (1893); 

See  also  Whitmore  v.  Murray  City,  107  Utah  4^5;  15^-  P-2d  7^8,  751  (19*'M 
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"*  # * the  treaty  [between  the  Yaklmas  and  the  United 

States]  was  not  a grant  of  rights  to  the  Indians, 

but  a grant  of  rights  from  them  - a reservation  of 

22/ 

those  not  granted." 

Pertinent  here  is  the  fact  that  the  Ahtsnum  Decision  relied  upon  by  the 

W 

Special  Master  in  Arizona  v.  California,  has  tills  oo  say; 

'That  the  Treaty  of  1855  reserved  rights  in  and 
to  the  waters  of  this  stream  for  the  Indians,  is  plain 

'■iU 

from  the  decision  in  Winters  v.  United  States  * * * 

* * * 

'the  treaty  was  not  a grant  of  rights  to  the  Indians, 
but  a grant  of  right  from  them  - a reservation  of  those 
not  granted. 1 * * * Before  the  treaty  the  Indians  h&d 
the  right  to  the  U3e  not  only  of  Ahtanum  Creek  but  of 
all  other  streams  in  a vast  area.  The  Indians  did  not 
surrender  any  part  of  their  right  to  the  use  of  Ahtanum 
Creek  * * *.  (Ihiphaais  supplied) 

As  a consequence  it  is  highly  important  to  keep  in  the  foreground  that 
the  Treaties  between  the  United  States  of  America  and  the  Tribes  of 
Indians  resulted  in  both  a reservation  of  the  rights  'to  the  U3e  of  water 
from  the  streams  which  border  upon  or  traverse  their  properties  and  a 
transfer  of  the  rights  in  streams  which  are  not  similarly  situated. 

Treaties  with  Prance  in  1603  invested  the  United  States  of 
America  with  title  to  the  vast  area  referred  to  as  the  Louisiana  Purchase 


39/  United  States  v.  Winans,  193  U.S.  3T1,  301  (190*0- 
4 0/  Report  of  Special  Master,  pp.  258,  26l. 

ITl/  United  States  v.  Ahtanum  Irrigation  District,  et  al. , 230  F-2d  321, 
325,  (1956);  Cert,  denied,  352  U.S.  538  (1956) . 

42/  Ibid.,  236  ?.2d  321,  326  (195 6). 
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1 

ia  1048  Mexico , by  the  Treaty  of  Guadalupe  Hidalgo , conveyed  to  die 

2 

United  States  of  America  the  part  of  this  country  generally  referred  to 

3 

as  the  Southwest;  and  Creat  Britain,  in  1846,  ceded  to  the  national 

li/ 

4 

Government  that  urea  referred  to  as  the  Pacific  Northwest.  Each  of 

5 

the  cessions  passed  title,  subject  to  then  vested  rights,  to  all  of  the 

a 

6 

lands  and  rights  to  the  use  of  water  which  were  part  and  parcel  of  them. 

7 

By  those  cessions  not  only  the  title  but  complete  Jurisdiction  in  the 

8 

fullest  le&al  sense  passed  to  the  Central  Government  over  * * * all  lands 

is/ 

9 

lai.es  and  rivers  * * *.  Full  import  of  the  legal  aspects  of  the 

10 

investiture  of  complete  title  has  been  reviewed  at  length  by  the  Supreme 

i!/ 

1 1 

Court. 

12 

(c)  Hia-ory  of  Western  Development  Underscores 

Ownership  and  Control  by  United  States  of 

16 

America  of  Rights  to  the  Use  of  Water  On  Its 
Public  Lands 

14 

15 

Here  it  is  essential  to  establish  the  difference  between  public 

16 

lands'  and  reservations'  of  the  Halted  States  of  America.  On  the  subject 

17 

it  has  been  stated:  'Public  lands1  are  lands  subject  to  private  appro- 

18 

uriation  and  disposal  under  public  land  laws.  'Reservations  1 are  not  so 

itl/ 

19 

subject.  - It  has  likewise  been  declared  tiiat:  It  is  a familiar 

20 

principle  of  public  land  lav  that  statutes  providing  generally  for 

21 

22 

43/  Wiel,  Water  Rights  in  the  Western  States,  Vol.  1,  pp.  66  et  seq. 

4 4/  Jennison  v.  .-.irk,  98  U.S.  453  (1878) ; 

Calif omia-Oregon  Power  Co.  v.  Beaver  Portland  Cement  Co.,  295  U.S. 

23 

142  (193*0  i 

Hough  v.  Porter,  51  Ore.  318;  95  Pac.  732  (1908);  98  Pac.  1083  (1909) i 

24 

102  Pac.  728  (1909). 

25 

45/  Vattel.  The  Lavr  of  Nations  or  the  Principles  of  Natural  Lav,  Vol.  Ill, 
Text  of  1758 > Translation,  page  102. 

46/  United  States  v.  California,  332  U.S.  19  (1946).  • 

26 

47/  Federal  Power  Commission  v.  Oregon,  349  U.S.  435,  443,  444  (1954)- 

16—  69310-1 
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disposal  of  the  public  domain  are  inapplicable  to  lands  which  are  not 

unqualifiedly  subject  to  sale  and  disposition  because  they  have  been 

48/ 

appropriated  to  some  other  purpose.'  In  this  phase  of  the  cone iderat ion 
the  coarents  ere  directed  primarily  to  the  public  lands. 

To  a large  extent  the  history  of  the  west  constitutes  a review 
of  the  manner  in  which  the  principles  of  Western  Water  Law  became 
established.  It  likewise  evidences  the  relationship  between  the 
National  Government  and  the  pioneers  who  went  upon  the  public  lands  and 
formulated  those  principles.  In  that  connection  it  has  been  correctly 
stated  that*.  The  law  of  prior  appropriation  of  water  originated  among 

S2/ 

the  miners  of  California  in  the  earliest  days  of  that  State  * * *. 

From  the  sane  authoritative  source  this  statement  1b  taken:  Under  the 

theory  upon  which  the  lav  of  appropriation  arose,  and  what  is  still  the 
theory  of  the  California  doctrine,  several  appropriators  on  the  same 
stream  upon  public  land  * * * bear  to  each  other  the  relation  of 
successive  grantees  of  parcels  of  one  original  holding,  namely,  of  the 
sole  right  to  the  waters  held  by  the  United  States  as  original  owner. 

Like  successive  trrants  between  nrivate  oarties,  where  they  conflict,  the 

52/ 

later  one  can  hold  only  what  was  loft  after  the  earlier  one  was  made. 
Thought  expressed  in  that  last  quoted  excerpt  is  twofold:  It  recognizes 

that  title  to  the  aporopriative  right  to  the  use  of  water  upon  the  public 

Si/ 

domain  stems  from  the  United  States  of  America;  it  recognizes  that 
the  priority  date'  establishes  the  relationship  between  successive 


46/  United  States  v.  O'Donnell,  303  U.8.  501,  510  (1937) • 

49/  Wiel,  Water  Rights  in  the  Western  Staues,  Vol.  1,  3d  ed. , Sec.  66, p .06. 
90/  Wiel,  Water  Rights  in  the  Western  States,  Vol.  1,  ed. ,Sec.299>P*  507 - 
51 / Calif ornia-Oregon  Power  Co.  v.  Beaver  Portland  Cement  Co. ,295  U.S.  l*2j 
162  (1934). 
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holders  of  appropriative  rights  on  the  public  lends  all  of  whose  rights 

52/ 

3teaned  from  the  Kationai  Government. 

a/ 

From  a leading  case  of  Jennir.oti  v.  Kirk,  referred  to  above, 
fiirther  insight  Is  gained  as  to  the  history  of  the  doctrine  of  prior 
appropriation.  There  it  is  poiateu  out  what:  For  eighteen  years  - fi-om 
l8b8  [the  date  of  the  Treaty  of  Guadalupe  Hidalgo]  to  l8o6  - the 
regulations  and  customs  of  miners,  as  enforced  and  moulded  oy  the  courts 
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and  sanctioned  by  the  legislation  of  the  State , 

constituted  the  law  governing  property  in  mines  and  in 

iii / 

v.ater  on  the  public  mineral  lends. 

It  is  stated  in  the  decision  that  tlioae  laws:  ‘ * * * recognised  disco  very, 
followed  by  appropriation,  as  the  foundation  of  the  possessor's  title, 

end  development  by  working  as  the  condition  to  its  retention.  * * * 

\ 

The  first  appropriator  was  everywhere  held  to  have,  within  certain  well- 
defined  limits,  a better  right  than  others  to  the  claims  taken  up;  and 
in  ail  controversies,  except  as  against  the  government,  * * *.  But  the 
mines  could  not  be  worked  without  water.  * * * To  carry  water  to  mining 
localities  * * * became,  therefore,  an  important  and  necessary  business 
in  carrying  on  mining. 

Here,  also,  the  first  appropriator  of  water  to  be 
conveyed  to  such  localities  for  mining  or  other 
• beneficial  purposes,  was  recognized  as  having,  to 
the  extent  of  actual  use,  the  better  right.’. 


£2 j Californin-Oregon  Power  Co.  v.  Beaver  Portland.  Cement  Co.,  295  U.S. 
142,  162  (1934) , citing  Howell  v.  Johnson 

£3 / 98  [}.S.  453,  457-458  (1678). 

2/  96  u.s.  453,  H58  (1878). 

£?/  98  u.s.  453,  457-458  (1878). 
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Applying  those  principles  of  local  law  - In  the  light.  of  the  Act  of  1866  - 
the  court  concluded.:  * * * the  owner  of  a mining  claim  and 

the  owner  of  a water- right-  enjoy  their  respective 
properties  from  the  dates  oi  their  appropriation, 


tne  first  In  time  being  the  frrst  in  rij.;ht 
but  where  both  rights  can  be  enjoyed  without  interference  with  or 


n&teriai  imps insert  of  each  other,  the  enjoyment  of  both  is  allowed. 

As  Congress  had  not  authorised,  acquisition  of  rights  to  the  use  of  water 
there  was  no  law  other  than  that  which  grew  up  among  the  Miners.  To 


correct  that  situation  Congress  adopted  the  Act 
provides  that: 


of  lS 


which 


* * * whenever,  by  priority  of  possession,  rights 
to  the  use  of  water  for  mining,  agricultural,  manufacturing, 
or  other  purposes  have  vested  and  accrued,  and  the  same 
recognised  and  acknowledged  by  the  local  customs,  laws, 
and  the  decisions  of  courts,  the  possessors  and  owners 
of  r-ueh  vested  rights  shall  be  maintained  and  protected 
in  the  same  * * 

That  quoted  Congressional  enactment  is  adjudged,  by  the  Supreme  Court  to 


have  this  effect: 


The  object  of  the  section  was  to  give  the  sanction 
of  the  United  States, 

the  proprietor  of  the  lends . 

56/  $>8  U.  S.  453,  46l  (i8?6). 

V7 / (14  Stat.  £58);  43  U-S.C.  661;  yO  U.S.  453,  4^6  (1676). 
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to  possessory  rights,  which  load  previously  rested 
solely  upon  the  local  customs,  lavs,  and  decisions 
of  the  courts,  and  to  prevent  such  rights  from  being 

52/ 

lost  on  a sale  of  the  lands. r 

By  way  of  emphasis  the  Court,  in  the  cited  decision,  reiterated  the 

proposition  <that  * * * the  general  purpose  of  the  Act  [of  1866]  * * * 

was  to  give  sanction  of  the  government  to  possessory  rights  acquired 

22/ 

under  the  local  customs,  lavs,  and  decisions  of  the  courts. 

Subsequently  the  Congress  adopted  the  Desert  Lend  Act  of 

22/ 

1877  which  in  part  declared  in  connection  with  settlers  on  the  public 
land'  that  * * * the  right  to  the  use  of  water  * * * shall  depend  upon 
bona  fide  prior  appropriation’’  leaving  all  ’ surplus  water’  over  and  above 
that  actually  appropriated  ’ free  for  the  appropriation  and  use  of  the 
public  * * * . * 

Further  light  is  thrown  upon  the  historical  development  of 


Western  Vater  Law  by  the  case  of  Lux  v.  Haggin , from  which  this  statement 

Is  taken:  * * * By  the  Treaty  [of  Guadalupe  Hidalgo]  the  public  property 

61/ 

of  Mexico  passed  to  the  United  States.  * * *'  Continuing,  the  court 

stated:  * * * from  a very  early  day  the  courts  of  this  state  [California 

have  considered  the  United  States  government  as  the  owner  of  such 
running  waters  on  the  public  lands  of  the  United  States  * * * Recognising 
the  United  States  as  the  owner  of  the  lands  and  waters,  and  as  therefore 
authorized  to  permit  the  occupation  and  diversion  of  the  waters  as 


-Jennison  v.  Kirk,  98  U.S.  453,  456-457  (l6T8) . 

98  U.S.  453,  46l  (1878). 

43  u.s.c.  321. 

Lux  v.  Haggin,  69  Cal.  255;  10  Pac.  674,  714  (1686). 
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distinct  from  a he  lands,  the  state  courts  lave  treated  the  prior 

expropriator  of  water  on  the  public  lands  of  the  United  States  as  having 

J a better  right  than  a subsequent  appropriates  on  the  theory  that  the 

62/ 

i appropriation  was  allowed  or  licensed  by  the  United  States." 
j Identically  the*  same  concepts  respecting  the  source  of  title  co 
j!  appropriative  righus  is  to  be  found  in  many  other  Federal  and  Stare 
couro  decisions. 

Concurrence  with  those  concepts  is  to  be  found  in  one  of  the 

&J 

above-cited  leading  decisions  of  the  Supreme  Court.  On  the  subject 
it  declared: 


As  the  owner  of  the  public  domain,  the  government 
possessed  the  power  to  dispose  of  land  and  vauer  thereon 
together,  or  to  dispose  of  them  separately.  Howell  v. 

oy 

Johnson,  89  Fed.  556,  55^.  ' 

Continuing  in  regard  to  the  lands  and  rights  to  the  use  of  water  ceded 
to  the  National  Government  in  the  arid  West,  the  Supreme  Court  declared: 

* * * Congress  intended  to  establish  the  rule  that  for  the  future  [after 
1877]  the  land  should  be  patented  separately;  and  that  all  non- navigable 


\ 

waters  thereon  should  be  reserved  for  the  use  of  the  p\iblie  under  the 


£5/ 

laws  of  the  states  and  territories  named  [43  U.S.C.  3233  Full 

import  of  the  language  used  by  the  Supreme  Court  in  the  quotations 
which  precede  ie  gained  from  a consideration  of  the  Montana  decision  of 
Howell  v.  Johnson  cited  and  relied  upon  by  the  Court.  At  issue-  in  the 


68/  Lux  v.  Hag gin,  69  Cal.  255;  10  Pac.  674,  721  (1886). 
o 3/  See  above,  pages  16  and  17  • 

■04/  Califomia-Oregon  Power  Co.  v.  Beaver  Portland  Cement  Oo. , 295  8. S. 

142,  162  (1934). 

65 / 295  U.S.  142,  162  (1934). 
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case  va6  the  source  of  title  to  claimed  rights  to  divert  and  utilize 
waters  from  a stream  flowing  over  and  across  the  "public  lands'  of  the 
United  States.  Relative  to  the  question  the  Court  stated:  The  rights 

of  plaintiff  do  not,  therefore,  rest  upon  the  laws  of  Wyoming,  but  upon 
the  lavs  of  congress, 

"The  legislative  enactment  of  Wyoming  was  only  a condition 
which  brought  the  lav  of  congress  into  force.  The  national  government 
is  the  proprietor  and  owner  of  all  th<;  land  in  V/j  mnlng  and  Montana  which 
it  has  not  sold  or  granted  to  some  one  competent  to  take  and  hold  the 

same. 

Being  the  owner  of  these  lands,  it  [the  taxied  states] 

has  the  power  to  sell  or  dispose  of  any  estate  therein 

or  any  part  thereof.  The  water  in  an  innavigable  stream 

flowing  over  the  public  domain  is  a part  thereof,  and 

the  national  government  can  sell  or  grant  the  same,  or 

the  use  thereof,  separate  from  the  rest  of  the  estate, 

6c/ 

under  such  conditions  as  may  seem  to  it  proper. 

In  rendering  the  Celifomis-Oregon  Bower  Company  decision,  the 
Supreme  Court  not  only  relied  upon  cue  konaaua  case  of  Howex! 
v.  Johnson , it  likewise  cited  as  authoritative  the  "veil  reasoned’ 

k/ 

Oregon  decision  of  Hough  /.  Porter  which  compares  the  power 

of  the  JJatioaal  Government  to  grant  ius  rights  to  the  use  of  water 
with  that  exercised  in  disposition  of  mineral  rights  upon  those 
lands . This  statement  is  likewise  taken  from  a frequently  cited  case 

66/  Howell  v.  Johnson,  89  Fed.  i>5&  (C.C.D.  Montana,  i8So;. 

§T/  51  Ore.  318;  $0  Pac.  732  (I9O0);  90  Pac.  1083  (1909), 

10?  Pac.  758  (1909)* 
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from  Oregon:  * * * the  waters  of  non-navi gable  streams  are  part  of 

such  public  domain,  and  hence  the  property  of  the  government,  which  may 

lay  hold  of  them,  without  taking  any  of  the  steps  made  necessary  to 

68/ 

obtain  a usufructuary  interest  therein  by  private  individuals.' 

Simply  stated,  the  California-Qregon  Power  Company  Decision 

recognizes  that  Congress  permitted  the  States  to  decide  the  manner  in 

which  there  could  be  acquired,  and  the  character  of  the  title  to, 

rights  to  the  use  of  water  which  would  pass  from  the  National  Government 

into  private  ownership,  'That  principle  was,  as  has  been  observed, 

applicable  to  "public  lands’  . In  regard  to  the  acquisition  from  the 

United  Spates  of  America  through  compliance  with  State  law  the  Supreme 

Court  said  this  in  the  Calif ornie -Oregon  Power  Company  opinion: 

* * * following  the  act  of  1877  * * * all  non-navigable  waters  then  a 

part  of  the  public  domain  became  public i juris,  subject  to  the  pleaary 

control  of  the  designated  states  * * * with  the  right  in  each  to 

determine  for  itself  to  what  extent  the  mile  of  appropriation  or  the 

common-law  rule  in  respect  of  riparian  rights  should  obtain.  * * * The 

Desex’t  Land  Ac'c  does  not  bind  or  purport  to  bind  the  states  to  any  policy 

It  simply  recognises  and  gives  sanction,  in  so  far  as  the 

United  States  and  its  future  grantees  are  concerned,  to 

$9/ 

the  state  and  local  doctrine  of  appropriation,  * * *. 

(Emphasis  in  part  supplied) 

Clear  beyond  question  from  that  statement  is,  of  course,  the  principle 

68/  Nevada  Ditch  Co.  v.  Benneto,  30  Ore.  39.7  104q  45  Pac.  472,  1-34-485 

(1896). 

69/  Caiifornia-Oregcn  Power  Co.  v.  Beaver  Portland  Cement  Co.,  295  U.S. 

142,  163-164  (1934). 
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I that  the  source  of  the  title  to  rights  appropriated  upon  the  ' public 

lands  is  the  United  States  of  America.  Equally  manifest  is  that  the 

unappropriated  rights  to  the  use  of  water  which  are  part  and  parcel  of  the 

12/ 

reserved  lands  are  not  open  to  private  acquisition. 

(d)  Principles  of  Winters  Doctrine  Logical 

Sequitur  of  Basic  Precepts  of  International, 

Statutory  and  Decisional  Lav 


From  the  authorities  reviewed  above  it  is  manifest  that  the 
Hationm  Government  is  empowered  by  the  Constitution  to  dispose  of  its 

public  lands  and  rights  to  the  use  of  water  which  were  a pert  of  them, 

✓ 

together  or  dispose  of  them  separately.  In  the  comments  which  follow  the 
power  to  1 reserve  those  rights  to  the  use  of  water  will  next  be 
considered. 

(i)  Key  Decisions  Complement  Each  Other 

Important  in  regard  to  the  future  administration  of  the  National 
Government's  reserved  lands  and  rights  to  the  use  of  water  is  the  broad 
Constitutional  basis  upon  which  it  is  predicated.  That  freedom  to  control 
the  use  of  its  properties  is  without  regard  to  State  law.  'A  different 
rule  would  place  the  Dublin  domain  of  the  United  States  completely  at  the 

i±/ 

mercy  of  state  legislation.'  For  example,  the  United  States  of  America 

ic  indenendent  from  interference  by  local  governments  in  the  establish- 

22/ 

meat  of  National  Forests  and  the  formulation  of  needful  rules  for 

12/ 

the  administration  of  them.  Ae  reviewed  above,  the  source  of  the 
authority  thus  to  effectuate  the  will  of  the  Nation  is  Article  IV, 


70 / Federal  Power  Commission  v.  Oregon  3^9  U.S.  435  (1954). 
Jij  Camfield  v.  United  States,  l6f  U-S.  51&,  52b  (1896). 

72/  Light  v.  United  States, 220  U.  S.  523,  53b  (1911). 

I J United  States  v.  Grimaud,  220  U.S.  5^6,  521  (1911)- 
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Section  Z>  Clause  2 of  the  Constitution.  When  acting  within  the  purview 

of  chat  authorisation  the  power  of  Congress  over  reserved  lands  and 

ihJ 

rights  to  the  uoe  of  water  .is  unlimited. 

(ii)  Power  to  reserve 

In  tile  immediately  preceding  paragraphs  the  power  of  the 

United  Stater  of  America  to  administer  its  property  has  been  discussed. 

It  was  in  the  exercise  of  that  power  in  connection  with  the  Indians 

that  gave  rise  to  the  Winters  Doc trine  which  established  the  precept  that: 

' The  power  of  the  irovernmsnt  to  reserve  the  waters  and  exempt  then  from 

12/ 

appropriation  under  the  state  law  is  not  denied,  and  could  not  oe. 

Arizona  v.  California , as  stated,  further  recognised  these  principles 

in  connection  with  the  National  Forests  end  other  Federal  Reseznrations. 

WUraERS  DOCTRINE  RIOuTB"  OF  THE 
NATIONAL  GOVERNMENT  DIFFER  GREATLY 
FROM  PRIVATE  RIGHTS  ACQUIRED  PURSUANT 
TO  STATE  LAW 


There  have  been  reviewed  previously  certain  prime  factors 
respecting  the  'Winters  Doctrine  Bights'  of  the  United  States  of  America. 

t 

Among  other  things  (a)  title  to  them  became  invested  in  the  National 
Government  when  they  were  ceded  to  it;  (b)  they  were  subject  to 
disposition  with  the  land  or  separate  from  it;  (c)  they  vere  either  disposed 
of  or  reserved  pursuant  to  the  broad  Constitutional  power  residing  in  the 
Central  Government. 

Those  ' Winters  Doctrine  Rights  , moreover  differ  very  greatly 
from  the  rights , titles  to  which  have  been  privately  acquired  pursuant 


7 hj  United  States  v.  San  Francisco,  310  U.  S.  lb  (1939)- 
75/  Winters  v.  United  States,  2G7  U-  C.  5TY  (l90£)  • 


16 — 6931ft- 1 
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to  the  lavs  of  .he  several  States,  By  brief  reference  to  some  of  the 
more  salient  characteristics  of  the  last  mentioned  rights  chc  existing 
differences  between  those  rights  and  the  Winters  Doctrine  Rights  will 
be  better  demonstrated. 

(a)  Winters  Doctrine  Rights  to  the  Use 
of  '..'ater  Are  Not  Riparian  la 
Charac  ter 

The  doctrine  of  riparian  rights  to  the  use  of  water  has  been 

rejected  in  the  o tales  of  Arizona,  Colorado,  Idaho,  Montana,  Nevada., 

Mew  Mexico,  Utah  and  Wyoming.  Other  States  in  varying  degrees  recognize 

the  common  l&v  riparian  rights.  California  is  the  principal  State  in 

ohat  regard.  That  State  and  the  other  Western  1 tabes  that  take  cognizance 

of  riparian  rights  likewise  recognize  appropriative  rights  with  the 

result  tha„  they  are  referred  to  as  hybrid  States. 

Examination  of  the  principal  characteristics  of  the  riparian 

doc tr rue  is  tnus  warranted.  Periiaps  tne  prime  l'actor  in  regard  to  those 

rights  is  that  they  are  part  and  parcel  of  the  land  and  do  not  exist 

T6/ 

independent  of  it.  Moreover,  a riparian  right  is  held  and  exercised 
correiatively  wx<mi  air  other  riparian  owners  as  a tenancy  in  common  and 

w 

not  a 8fcpara„e  or  severacie  estate.  wulte  obviously  the  concept  of 

the  reserved  right  in  the  National  Government  is  wholly  at  variance 

vita  tne  limitations  which  are  present  in  a tenancy  in  common.  Further, 

A riparian  owner  lias  no  right  to  any  mathematical  or  specific  amount  of 

78/ 

the  waters  of  a stream  as  against  other  line  owners.  That  aspect 


2&!  The  California  Lav  of  Water  Rights,  p.  187- 

77/  Seneca  Consolidated  Gold  Miner  Co  v.  Greet  Western  Power  Co., 
209  Cal.  206:  287  Pac.  93,  98  (1930). 

7&/  Pra -her  v.  Iloberg,  2k  Cal  2d  949;  150  P.2d  405,  410  (1944). 
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of  the  riparian  right  results  from  the  fact  that  those  rights  are  held 

correlative  ly  with  all  other  riparians.  As  a consequence  the  quantity 

of  water  riparian  owners  may  use  must  "be  reasonable'  in  the  light  of  the 

claims  of  ail  other  riparians.  Reasonableness  is,  of  course,  a variant 

depending  upon  the  supply  of  water,  the  demands  which  differ  from  day  to 

22/ 

day,  and  a multitude  of  other  factors. 

Equally  at  odds  with  the  concept  of  the  ’Winters  Doctrine 
Rights1  of  the  United  States  is  this  limitation  upon  the  exercise  of 
rights  riparian  in  character:  ''The  land,  in  order  to  be  riparian,  must 
be  within  the  watershed  of  the  stream'.  The  rule  as  stated  in  another 
case  is  that: 

'Land  which  is  not  within  the  watershed  of  the  river  is 

not  riparian  thereto,  and  is  not  entitled,  as  riparian 

land,  to  the  use  or  benefit  of  the  water  from  the  river, 

although  it  may  be  part  of  an  entire  tract  which  does 

&>/ 

extend  to  the  river  * * 

There  is,  of  course,  no  basis  in  law  which  would  limit  the  exercise  of 

'Winters  Doctrine  Rights'  to  the  watershed  in  which  they  are  situated. 

Moreover,  the  laws  of  the  States  could  not  thus  restrict  the  power  of 

81/ 

Congress  over  the  properties  of  the  Nation. 

(b)  "Winters  Doctrine  Rights'  To  the 

Use  of  Water  Are  Not  Prescriptive 
In  Character 

There  is  no  basis  whatever  for  asserting  the  Winters  Doctrine 


79/  The  California  Law  of  Water  Rights,  Measure  of  Riparian  Right, 
pp.  218  et  seq. 

80/  The  California  Law  of  Water  Rights,  pages  902  et  seq. 

HI/  United  States  v.  San  Francesco,  310  U.S.  16  (1939) • 
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Rights'*  were  acquired  by  the  United  States  of  America  through  adverse 

possession.  They  were  conveyed  outright  to  the  Rational  Government. 

Title  to  those  rights  now  resides  in  it  by  reason  of  the  cessions  alluded 

to  above.  There  are  neither  facts  to  sustain,  nor  any  reason  for,  an 

assertion  that  the  Federal  Government  has  exercised  the  "Winters  Doctrine 

Rights'  In  an  open,  notorious,  hostile  manner  for  a period  which  would 

give  rise  to  a claimed  right  by  prescription.  Elemental  though  that 

statement  may  be,  it  demonstrates  the  disparity  between  ceded  rights  - 

Winters  Doctrine  Rights"  - and  others. 

(c)  Winters  Doctrine  Rights'  of  the  National 
Government  Differ  Drastically  From 
AppropriatlYe  RighoB  to  the  Use  of  Water 

In  the  preceding  review  there  is  set  forth  the  historic 

82/ 

development  of  the  doctrine  of  prior  appropriation.  As  demonstrated, 
the  doctrine  of  prior  appropriation  was  the  outgrowth  of  the  local  laws 
governing  the  respective  rights  of  private  claimants  upon  the  public 
land.’  They  deraigned  title  to  those  rights  from  the  Rational 

§3/ 

Government.  As  stated  above: 

1 The  rights  of  * * * [appropriators  upon  public  lands] 
do  not,  therefore,  rest  upon  the  laws  of  Wyoming,  but 
upon  the  laws  of  congress. 

I 

"The  legislative  enactment  of  * * * [the  State] 

was  only  a condition  which  brought  the  law  of  congress 

8 kj 

into  force." 


8g / See  above,  "History  of  Western  Development,"  &c , pages  1 6 et  seq. 
B V Jennison  v.  Kirk,  98  U.E.  ^53,  *+57-^58  (1678). 

BE/  Howell  v.  Johnson,  89  Fed.  556,  556  (C.C.D.  Mont.  1898); 

Calif  omia-Oregon  Power  Company  v.  Beaver  Portland  Cement  Co.  , 

295  U.S.  142,  162  (193*0  • 
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85 / 

In  the  Utah  case  there  is  thus  presented  the  anomaly  of  the 

National  Government's  attempted  compliance  with  ohe  laws  of  the  state 

respecting  the  acquisition  of  eppropriative  rights  when  title  to  the 

rights  involved  resides  in  it. 

(i)  Winters  Doctrine  Rights"  Were 
Coded,  Jot  Appropriated 

As  discussed  above,  title  to  the  'reserved  rights  passed  to 

the  United  states  of  America  by  cession.  That  means  of  acquiring  title 

differs  radically  from  the  requirements  for  obtaining  title  to  epprepria- 

tiye  rights,  all  as  pointed  out  in  one  of  the  decisions  entitled 

Arizona  v.  California.  Fr^m  that  case  this  statement  is  taken: 

"To  appropriate  water  means  to  take  and  divert  a 

specified  quantity  thereof  and  put  it  to  beneficial  use 

in  accordance  with  the  laws  of  the  State  where  such 

water  is  found,  and,  by  so  doing,  to  acquire  under  such 

laws,  a vested  right  to  take  and  divert  from  the  same 

source,  and  to  use  and  consume  the  same  quantity  of  water 

annually  forever,  subject  only  to  the  right  of  prior 

8b/ 

appropriations . " 

The  Supreme  Court  then  concluded  with  this  all-important  statement  as  to 
the  primary  element  giving  z’ise  to  an  appropria cive  right: 

' * * * the  perfected  vested  right  to  appropriate  water 
flowing  within  the  State  c annoi  be  t^eguix-ed  without  the 
performance  of  physical  acts  through  which  the  water  is  and 
will  in  fact  be  diverted  to  beneficial  use.  ( Emphasis  supplied) 

85/  See  above,  pages  3 et  coq. 

80/  Arizona  v.  California,  283  U.f.  U23.  '+59  (1930)* 
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Utah's  Supreme  Court  enunciated  exactly  the  some  principles: 

Under  our  laws,  rignts  in  and  to  the  use  of ' public 

waters,  or  of  a natural  streum  or  source,  aioy  be  acquired 

only  by.  appropriation  and  by  an  actual  diversion  of 

waters  from  the  natural  channel  or  stream  end  a 

beneficial  use  made  of  them  * * * it  is  an 

indisputable  requisite  that  there  must  be  an  actual 

diversion  of  the  water  from  its  natural  channel  into 

the  appropx-iator 's  ditch,  canal,  reservoir  or  other 

§1/ 

structures . (Emphasis  supplied) 

These  requisites  of  the  investiture  of  title  to  an  appropria- 

tive  right  have  been  declared  Dy  Utah's  highest  court:  The  three 

principal  elements  to  constitute  a valid  appropriation  * * * are:  (i)  An 

intent  to  apply  it  to  some  beneficial  use;  (b)  a diversion  from  the 

natural  channel  * * * (3)  an  application  of  it  within  a reasonable  time 

88/ 

to  some  useful  industry  * * *.  Manifestly  the  " rights  reserved' 

by  the  United  States  of  America  as  recognized  under  the  ’Winters 

/ 

Doctrine’  were  ceded  to  it  and  need  not  be  - indeed  could  not  be  - 

appropriated  in  conformity  with  the  preceding  requirements  of  State  lav. 

(ii)  "Winters  Doctrine  Rights"  Cannot 

Be  Measured  In  the  Manner  Applicable 
to  Appropriati ve  Rights 

"Winters  Doctrine  Rights  in  the  words  of  the  Supreme  Court, 
are  reserved  for  uses  which  would  be  necessarily  continued  through 

87/  Bountiful  City  7.  DeLuca,  72  A.L.fl.  6$7;  77  Utah  107;  292  Pao.  19k, 
199  (193C). 

88/  Sovards  v.  Meagher,  37  Utah  21 2;  108  Pe.c.  1112,  lJLLo  (1910). 
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years  and  "to  satisfy  the  future  as  veil  as  the  present  needs 

Variances  between  the  'Winters  Doctrine  Rights  and  appropriative  rights 

are  thus  clearly  defined..  A ' future  use’  is  entirely  foreign  to  the 

doctrine  of  appropriation  of  right.  Under  the  latter  concept  of  Western 

Water  Lev  it  has  been  declared  by  Utah's  Cuprene  Court  that  ' 3eneficiel 

use  is  the  basis,  the  rneasure  and  the  licit  of  all  rights  to  the  use  of 

21/ 

water  in  ohis  state.  That  statement  is  a reflection  of  the  statutory 
law  of  Utah  which  declares  that  1 The  appropriation  must  be  for  some 

2S/ 

useful  and  beneficial  purpose  * * In  deeping  with  those  tenets 

of  Western  Water  Law  the  decision  lee-  cited  spates:  No  one  esn  acquire 

the  right  to  use  more  water  tiian.  is  necessary,  with  reasonable  efficiency, 
to  satisfy  his  beneficial  requirements  * * and  it  must  be  used  with 

due  diligence. 

It  is,  however,  recognized  by  the  courts  that  the  Indians' 
rights  are  not  thus  limited  for  "We  deal  here  with  the  conduct  of  the 
Government  &3  truster-  for  the  Indians.  It  is  not  for  us  to  say  to  the 
legislative  crenel  of  the  Government  * * *'  when  those  rights  are  to  be 

sy 

exercised.  That  principle,  of  course,  prevails  in  regard  to  other 
"Winters  Doctrine  Sights.’ 


60/  Winters  v.  United  States,  207  U.  f.  56k.  577  (190&). 

90/  Arizona  v.  California,  373  U*  546,  600  (1963)- 

91/  McUaughton  v.  Katcn,  121  Utah  394;  242  F.2d  570,  572  (1952). 

92/  Utah  Code  Annotated  1953>  Sec.  73-3*1 • 

93/  McMaugh ton  /.  .uatuii,  12 1 Utah  35*4;  2i2  f.2d  5 16,  57^  (1952y. 

94/  United  states  v.  Ahtsrum  Irrigation  District,  et  al.,  236  F.2d  321; 
326  (C.A-9,  1956);  Cert,  denied,  352  U.S.  (1956). 
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(iii)  Winders  Doctrine  Rights'  Ha vo 

Date  of  Acquisition  Wot  ’Priority  Pate' 

as  Tern  Is  Used  for  Approprietive  Bights 

Date  when  the  'Winterc  Doctrine  Rights'  were  ceded  to  the 
United  States  of  America  is  the  date  of  acquis! oion  of  them.  There  is 
no  basis  in  lav  for  claiming  a ' priority  date'  fee  them  as  is  asserted 
in  connection  with  an  apprepriative  right  privately  required  pursuant 
to  State  lav. 


la  the  preceding  review  of  the  historical  (development  of  the 

doctrine  of  prior  appropriation,  it  was  emphasized  that  the  Rational 

Government,  far  from  being,  an  approprincor  of  rights  to  the  use  of  water, 

22/ 

was  the  source  of  the  title  to  those  rights.  Brief-  reference  to  the 
inceptive  dates  of  titles  to  appropriuiive  rights  to  the  use  of  water  further 
demons trntes  the  anomaly  of  claiming  'priority  dates'  for  "Vinters  Doctrine 
Rights . 1 

2 §1 


In  its  l$3o  Arizona  v.  California  Decision,  the  Supreme 
Court  succinctly  presents  the  priority  dace  concept  as  follows:  ’The 
appropriator  first  in  time  is  prior  in  right  over  others  upon  the  same 
stream,  and  the  right,  when  perfected  by  use , is  deemed  effective  from 

the  time  the  purpose  to  mahe  the  appropriation  is  definitely  formed  and 
actual  vert  upon  the  project  is  begun,  or  from  the  time  statutory  require- 
ments of  notice  of  the  proposed  appropriation  are  complied  with,  provided 
the  work  is  carried  to  completion  and  the  water  ia  applied  to  a beneficial 
use  with  reasonable  diligence.  (Saphasie  supplied). 

By  that  pronouncement  the  Supreme  Court  was  reiterating  the 
basic  lav  respecting  "priorities  among  ^proprietors . Its  statement 


95/  See  above,  pages  17  et  seq. 

2£/  Arizona  v.  California,  296  U.S.  558,  5 66  (1936). 
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1 

clearly  differentiates  the  latter  right  from  the  ' Winter s Doctrine  Right' 

2 

ceded  to  the  National  Government.  For,  as  stressed  above , the  United 

3 

States  of  America  is  the  owner  of  ’ Winters  Doc  trine  Fights'  and  capable 

4 

of  reserving  them  without  formulating  an  Intention  to  divert  the  water 

5 

end  use  it  with  reasonable  diligence  in  contemplation  of  the  State  law. 

6 

To  be  observed  in  that  connect ion , the  Supreme  Court  refers 

7 

to  the  perfected  appropriative  right  becoming  nested  when  all  require- 

8 

meats  of  intent  and  overt  acts  have  been  completed.  However,  in  regard 

9 

to  the  * Vinters  Doctrine  Rights,"  they  were  declared  by  the  Court  to  be 

10 

21/ 

H present  perfected  rights’  by  the  single  act  of  withdrawing  unappro- 

11 

printed  rights  from  the  operation  of  the  Desert  Land  Act  of  1 877  and 

12 

related  Acts.  Further  review  is  unnecessary  to  demonstrate  the  drastic 

13 

and  far-reaching  difference  between  ’/inter;;  Doctrine  Rights'  and  those 

14 

appropriated  pursuant  to  State  law. 

15 

(d)  Attempted  Subversion  of  "Winters  Doctrine 

16 

Kignts  to  Stare  Control  Creates  Legal  Impasse  - 
Conn  titutlon&l  Impossibility 

17 

Some  of  the  most' damaging  features  of  the  attempted  submit  sal 

18 

of  the  Winters  Doctrine  Rights'  to  State  control  relate  to  the 

19 

limitations  umn  the  use  end  -niece  of  use  which  would  occur  if  that 

20 

26/ 

submittal  were  possible,  which  is  denied.  In.  that  regard  Utah's 

21 

statutes  provide  that,  ***  changes  of  point  of  diversion,  place  or 

22 

purpose  of  use  of  water  including  weiex*  iixvol  ved  in  general  adjudication 

23 

or  other  suits  , shell  be  made  in  the  - -anner  provided'  herein  and  not 

24 

otherwise . 

25 

26 

97/  Arizona  v.  California,  373  U.  S.  5^6,  500  (1963) . 

W/  See  jnfra  > pp-ge  R4. 
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permanent  engage  snail  be  \ude  except  an  the  nppx v>va..  jf 

22/ 

an  application  tnerefor  by  the  6 sate  ougiursey.  * * ' (Emphasis 

supplied) 

Incongruous  feature  of  the  instrucoioa  of  the  hspariwent  of 
Justice  is  the  fact  the-  OEtens-biy  the  national  Government  would  be 
subject  to  whose  strict  limitations  contained  in  the  yuotec.  statute. 

Yew  there  is  a great  need  to  administer  the  Winters  Doctrine  Sights 
free  from  State  restraint.  Most  important  in  the  freedom  to  change  the 
uses  made  of  Vinters  Hoc trine  Bights.  Reference  in  that  connection  is 
directed  to  a previously  ciseu.  case  in  v.ach  the  luprexae  Court  of  the 
Unites  Coates  declared  in  regard  to  'Winters  Doctrine  nights'  within 
the  Yc&emite  National  Park  and  the  Stanislaus  national  Force:;  Article  k: 
Sec.  3,  Cl.  2 of  the  Constitution  provides  that  'The  Congress  si  till  have 
Power  to  dispose  of  anu.  saute  all  needful  Buies  and  Regulations  respecting 
the  Territory  and  other  Property  belonging  to  the  United  States. ' The 
power  over  the  public  land  thus  entrusted  So  Congress  is  without 
limitation  [citing  United  States  v.  Gratiot,  3i  U.S.  5ho  (idhu) ] 'And 
it  is  not  for  the  courts  to  say  how  that  trust  shall  be  administered. 

That  is  for  Congress  to  determine.  [Citing  Light  v.  United  States,  22C 
U.S.  523,  537  (l9li)  j Tnu3,  Congress  nay- constitutionally  limit  the 
disposition  of  the  public  domain  to  a tanner  consistent  with  its  views 
of  public  policy. 

And  the  policy  to  govern  the  disposal  of  rights 
to  develop  hydroelectric  power  in  such  public  loads , 

^2 / Utah  Statutes  Annotated  lyo3  PLu.  Cupp.  T3-3-5- 


0.  $.  cow rnucnt  pwintins  omci 


3*  - 


may,  if  Coii^ress  chooses,  be  one  designed  bo  avoid 

100/ 

monopoly  * * *. 

Moreover,  the  Congressional  power  over  the  public  lands  end  reserved 

101/ 

rights  to  the  use  of  water'1  is  not  subject  "to  veto1’  by  the  States. 

IMPOSSIBILITY  OF  COMPLIANCE  BY  ME  NATIONAL 
G0V5RSMUW  WITH  UTAH'S  TAWS  - IRRLPARABLB 
LAMAGB  TO  THE  UNITED  STATES  OF  AMERICA 

(a)  The  United  States  of  America  Cannot  Cocgly 
With  Utah  Lav  - Yet  United  States  Attorn ~y 
ins  true  ted  to  Ciein  Priority"* f or  Rights' 

Accuired  Under  State  Law 

■ .I,.— .»  . -■  ^ - — 

Obvious  from  the  instructions  of  the  Department  of  Justice  to 

its  United  States  Attorney  and  the  advice  to  the  Departments  of  Agricul- 

102/ 

ture  and  Interior.  io  a failure  to  recognise  that  the  National  Govern- 
ment cannot  comply  with  the  laws  of  Utah.  Barrier  to  acquisition  by  the 
Rational  Government  of  appropriates  rights  pursuant  to  Utah  lavs  are  the 

■ 'u 

conditions  Imposed' by  those  lavs.  Reference  in  that  regard  is  made  to  the 
requirements  that  vater  must  be  diverted  and  axrolied  to  a beneficial  use 

m/ 

by  the  approprietor  before  a right  may  be  acquired.  As  the  United 
States  of  America  does  net  use  the  water  it  could  not,  under  Utah  lew, 
acquire  rights  to  it.  The  water  in  question  is  used  by  private  livestock 
owners  who  graze  the  lands  in  common.  In  regard  to  that  inability  on  the 
part  of  the  United  States  of  America  to  coi.ipl;  with  Utah  law,  reference  is 
made  to  this  . action,  by  Utah's  Supreme  Court:  ' **■*•  the  appropriation 
must  be  one  that  inures  to  the  exclusive  benefit  of  the  appropr labor  and 


ICO/  United  Staten  v.  San  Francisco,  310  U.S.  16,  29-30  (1939)- 
101 / Federal  Power  Comrisision  v.  Oregon,  3L9  U.F.  4315,  (1954). 

102/  See  above,  pages  k and  5- 
103/  See  above  pees  29  and  JO. 
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(Emphasis  supplied) 


10 y 

subject  to  his  complete  dominion  and  control. r 
To  claim  the  rights  here  involved  for  stocicwater,  recreation,  and 
domestic  uses  are  for  the  exclusive  benefit  of  the  Unitc-d  States  of 
America  is  simply  contrary  to  fact.  Further,  there  is  no  basis  to 
constitute  those  who  use  the  waters  agents  on  behalf  ox  the  United 
Stages  of  America. 

An  additional  barrier  to  the  acquisition  of  State  appropriative 
rights  by  the  National  Government  stems  from  the  fact  that  there  must  be 
diversion  end  use  of  the  '.raters  for  which  the  appropriative  rights  are 
claimed.  Utah's  court  has  declared  that  animals  drinking  directly  from 

mJ 

n source  of  water  do  not  effectuate  an  appropriation. 

From  those  precepts  of  Utah ; s laws  there  in  one  factor  which  is 
abundantly  clear: 

The  United  States  of  .America  should  not  attempt  to  and 

legally  cannot  comply  with  the  laws  of  Utah  widen  vrere 

written  for  the  purpose  of  regulating  the  respective 

rights  of  its  citizens  and  not  the  National  Government. 

(*»)  v. inters  Doctrine  Rights'  Should  Noe  ?.a  Subjected 

to  Control  of  Utah's  Court  and  State  Engineer  - 
far:  flat  Possible,  dhioh  Is  denied 

Vithouc  regal'd  to  reat  loss  of  iu  /■aluable  ’'Winders  Doctrine 

Righte”  if  its  instructions  were  Carried  out,  the  Department  of  Justice 

i 

directs  the  United  States  /attorney  to  claim  the  earlier  priority  as 
between  the  right  acquired  under  state  law  and  the  federal  reservation. 

104/  Laic  sh  ore  Duck  Club  v.  Lake  View  Duck  Club,  et  al. , Utah  Jb; 

166  Pac.  309,  311  (1917). 

105/  Adorns  v.  Portage  Irrigation  Reservoir  and  Power  to . , 95  Utah  1; 

r?  i’.bi  &S,  053  (1937); 

Bountiful  City  v.  DeLuca,  77  Utah  107;  292  Pac.  Iy4,  199  (1930). 
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1 

There  is,  of  course,  a fundamental  and  basic  error  in  the  instruction. 

2 

For  the  State  of  Utah  could  not  in.  the  pending  action  recognize  Winters 

3 

Doctrine  Rights  ceded  to  the  National  Government  by  Mexico.  On  the 

4 

subject  it  is  declared  that  "Rights  to  the  use  of  the  unappropriated 

5 

public  vt.ters  in  this  state  may  be  acquired  oat.  as  provided  in  this 
106/ 

' 1 * 

6 

title.  (Eiaphasls  supplied)  Underscoring  that  proposition  is  this 

7 

language  from  the  same  30'urce;  1 No  appropriation  of  vaser  ma,y  oe  made 

8 

and  no  rights  to  the  use  thereof  initiated  * * * except  application  for 

9 

such  appropriation  first  be  made  to  toe  state  engineer  in  the  manner 

10 

hereinafter  provided,  and  not  otherwise.  There  is  tnus  declared  the 

11 

strict  doctrine  of  prior  appropriation  adhered  to  historically  in  the 

ICY/ 

12 

State  of  Utah.  k positive  statutory  limitation  precludes  the  Staue 

13 

court  of  the  State  of  Utah  from  awarding  a priority  for  the  'Winters 

14 

Doctrine  Rights  which  obviously  were  not  acquired  pursuant  uo  the  laws 

15 

of  Utah.  Indeed,  the  State  Engineer  objects  to  recognising  other  than 

16 

rights  acquired  pursuant  to  State  law. 

17 

An  example  demonstrates  the  incongruity  of  the  situation  where 

18 

an  effort  is  icsde  to  varp  the  ‘Winters  Doctrine  Rights'  into  the  Utah 

19 

lava.  In  chat  regard  it  is  declared  in  Arizona  v.  California: 

20 

'We  agree  * * * that*the  United  Bfcaoes  intended  to 

21 

reserve  water  sufficient  for  the  future  requirements 

22 

of  the  * * * Eavaeu  Lake  National  Wildlife  Refuge, 

— Ton/ 

23 

, t,  J 

the  Imperial  National  Wildlife  Refuge  * * 

24 

— 

25 

1C 6/  Uufch  Statutes  Annotated  1953 » 73-3*1* 

lQj/  Stow&ll  v.  Johnson , 7 Utah  215;  2 6 Pet:.  290  (1891)* 

26 
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However,  toe  Supreme  Cotart  of  Utah  has  declared  that  an  appropriative 
right  could  not  be  acquired  for  the  precise  purpose  for  which  the 
Supreme  Couro  recognized  a 'Winters  Doctrine  Right"  in  the  National 
Government  for  the  Wildlife  Refuse.  This  basic  language  1ms  been  used: 

' To  our  minds  it  is  utterly  inconceivable  chat  a valid  appropriation 
of  water  can  be  made  under  the  lave  of  this  state  [for  wild  waterfowl], 
when  the  beneficial  use  of  which,  after  the  appropriation  is  made,  will 
belong  equally  to  every  human  being  vho  seeks  to  enjoy  it.  It  would  be 
little  short  of  an  anomaly  in  any  system  of  jurisprudence  that  would 
authorize  the  restraining  of  a person  from  diverting  water  used  solely 
for  the  propagation  of  ducks,  and  then  deny  injunctive,  or  any,  relief 
against  the  same  person  if  he  should  enter  upon  the  land  irrigated,  snoot 
the  ducks  ad  libitum,  and  appropriate  them  to  his  own  use.  If  the 
beneficial  use  for  which  the  appropriation  is  made  cannot,  in  the 
nature  of  things,  belong  to  the  appropriator,  of  what  validity  is  the 
appropriation?  The  very  purpose  and  meaning  of  an  appropriation  is  to 
take  that  which  was  before  public  property  and  reduce  it  to  private 
ownership.  The  whole  procedure  under  our  statuue,  relating  to  an 
appropriation  of  water,  is  a series  of  steps  to  thau  end.  * * * 

' It  certainly  must  be  conceded  that  the  purpose  of  the  lav 
is  to  endow  the  appropriator  of  the  water  with  all  the  insignia  of 
private  ownership.  The  certificate  is  his  deed;  his  evidence  of  title, 
good,  at  least  ecainst  the  state,  for  all  it  purports  to  be,  and  good 

icy 

as  against  every  one  else  who  cannot  shew  a superior  right.' 

10 £/  L&k£  Shore  Thick  Club  v.  Lake  View  Ducu  Club,  50  Utah  To,  1 66  Fae. 

309  , 310-3H  (1917). 
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1 

The  Duck  Club  Case  emphasizes  the  impossibility  of  the  National 

2 

Government  complying  with  State  law.  As  pointed  out,  a careful  examine.- 

3 

tion  of  uhe  Utah  law  fails  to  disclose  authority  which  would  permit  recog- 

4 

nition  of  the  'Winters  Doctrine  Rights''  in  that  State.  Fundamental  and 

5 

sharp  variances  between  the  latter  rights  arid  Utah's  appropriative  rights 

6 

explain  the  total  want  of  authori  ,y  permitting  recbgnition  of  the  "Winters 

7 

Doctrine  Righus. 

8 

Efforts  in  the  past  to  submit  the  properties  of  the  Rational 

9 

Government  to  State  control  have  all  failed.  For,  as  the  Supreme  Court 

10 

has  stated,  the  result  would  '*  * * place  the  public  domain  of  the  United 

11 

110/ 

States  completely  at  the  mercy  of  state  legislation."  In  the  1930 

12 

Arizona  v.  California  Decision  in  regard  to  the  attempted  control  oi'  the 

13 

Secretary  of  the  Interior  by  State  water  law,  the  Court  declared}  The 

14 

United  Stete3  may  perform  its  functions  without  conforming  to  the  police 

111/ 

15 

regulations  of  a State."  Thus  the  Constitutional  barriers  to  the 

16 

112/ 

instructions  to  the  United  States  Attorney  are  again  emphasized. 

17 

ANOMALY  OF  UHITED  STATES  OF  AMERICA 

18 

ATTEMPTING  TO  ACQUIRE  RIGHTS  WHICH 
IT  ALREADY  0VRS 

19 

The  United  States  Attorney  is  apparently  directed  to  abandon 

20 

'Winters  Doctrine  Rights'  in  exchange  for  a State  appropriative  right  if 

21 

the  'priority"  of  the  latter  is  earlier  than  the  date  of  reservation.  In 

22 

substance,  the  United  States  would  be  attempting  to  appropriate  rights 

243/ 

23 

from  itself.  From  the  instructions  this  anomaly  emerges: 

24 

25 

110/  Cornfield  v.  United  States,  167  U.S.  513,  526  (1O96) . 
LLl/  Arizona  v.  California,  263  U.S.  423,  451  (1930) . 

112/  See  above,  pages  4 and  5* 

26 

113/  See  above,  pages  21  et  seq. 
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(a)  The  United  States  of  America  13  the  owner  of 
invaluable  ' Winters  Doctrine  Rights'  ; 

(b)  Irrespective  of  that  present  ownership,  the 
United  States  Attorney  is  directed  to  assert  a 
claim  for  an  appropriative  right  purportedly  . 
based  upon  the  compliance  by  the  national  Govern- 
ment with  State  law. 

By  that  course  of  action  the  highly  valuable  ' Winters  Doctrine 

Right  is  abandoned  and  an  inferior  right  accepted,  assuming  the  United 

States  of  America  can  comply  with  State  law,  which  is  denied.  Unavoidably 

the  circumstance  described  above  calls  for  an  analysis  of  the  validity 

of  the  direction  to  the  United  States  Attorney  and  the  actual  compliance 

with  the  instruction.  Generally  the  properties  of  the-  United  States  may 

Ilk/ 

not  be  lost  by  the  conduct  of  its  officers.  Here,  however,  a claim 

based  upon  an  alleged  State  right  is  asserted  in  a Utah  court;  that  is 

tantamount  to  an  abandonment  of  the  Winters  Doctrine  Right”  upon  the 

entry  of  the  judgjaent.  Irreparable  damage  ensues  as  a consequence.. 

' WINTERS  DOCTRINE  RIGHTS"  HAVE  ONE  SIGNIFICANT1 
DATE:  WHEN  THEY  WERE  CEDED  TO  THE  UNITED 

STATES  OF  AMERICA,  NOT  DATE  OF  RESERVATION 

(a)  United  States  of  America  Must  Claim 
Cession  D&ue  for  Winters  Doctrine 
Rights’1 

It  has  been  authoritatively  staced  that  ' in  this  country  ve 
are  to  look  to  the  federal  government  and  its  grants  for  the  source  of 


UA/  Utah  Power  and  Light  Co.  v.  United  States,  2^3  U.  S.  3^9  (l9l6); 
United  States  v.  California,  332  U.  5.  19,  1*0  (l$A6). 
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2±5/ 

all  title  to  lands  * * *.'  As  seen  above,  that  statement  embraces 

rights  to  the  use  of  water  in  iestem  United  States  which  are  part  and 

parcel  of  the  land.  Consequently  there  is  no  basis  for  asserting  that 

title  became  vested  in  the  United  States  of  America  to  ’’Winters  Doctrine 

Rights  other  than  the  date  they  were  ceded  to  it.  To  repeat:  In  the 

Utah  litigation  as  in  .Arizona  v.  California,  July  4,  1848,  is  the  date  when 

Mexico  by  the  Treaty  of  Guadalupe  Hidalgo  ceded  the  rights  which  are  very 

11 6/ 

largely  involved.  To  claim  any  other  date  is  to  indulge  in  a fiction 

which  cannot  be  supported  in  law. 

(b)  Date  of  Opening  Surplus  Waters  to 

Acquisition  on  Public  Lands”  Has  No 
Bearing  on  Winters  Doctrine  Rights' 

m / 

A b pointed  out  in  Jennison  v.  KAtk,  eighteen  years  were  to 


elapse  between  1848  when  the  rights  involved  in  Arizona  v.  California 

and  in  the  Utah  litigation  were  acquired  by  the  United  States  of  America 
118/ 

and  the  year  lS6£>  when  Congressional  sanction  was  given  to  private 

rights  on  the  public  domain  claimed  pursuant  to  local  lavs  and  customs. 

119/ 

Eleven  yea j?b  more  were  to  elapse  before  the  Desert  Land  Act  of  18TT 
when  surplus  waters  on  the  'public  lands'  were  made  available  for 
acquisition.  Those  dates  are  without  significance  in  regard  to  the 
’Winters  Doctrine  Rights.'  They  simply  establish  the  time  the  ’'Winters 
Doctrine  Rights'  could  have  been  acquired  pursuant  to  the  laws  last 
mentioned,  but  were  not  acquired  prior  to  their  withdrawal.  Rights  which 
were  privately  acquired  prior  to  the  withdrawal  are,  of  course,  recognized 


115/  Thompson  on  Real  Property,  1957  Replacement,  5A  Section  2710. 
116/  In  the  Lower  Basin  of  the  Colorado  River  a small  portion  of  the 
rights  were  ceded  by  the  Gadsden  Purchase,  10  Stat.  10 jl. 

117/  9®  U.S.  453  (1878). 

HE/  43  u.s.c.  661. 

3 U.S.C.  321  et  seq. 
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( c ) Title  to  Winters  Doctrine  Rights  In  Mo  Way 
Belated  to  Date  of  Their  Reservation';  They 
Were  Simply  Ho  Longer  Open  to  Private  Acquisition 

Tide  to  or  the  date  of  acquisition  of  the  ' 'Winters  Doctrine 

Rights  owned  by  the  United  States  of  America  were  in  no  way  altered  by 

the  fact  that  they  were  reserved  by  the  United  States  and  no  longer 

stibjeot  to  private  acquisition  under  the  Desert  Land  Act  of  1877- 

Thereafter  the  rights  were  reserved  for  the  Indians  or  for  the  benefit 

of  the  Nation  as  a whole.  That  withdrawal  of  the  Winters  Doctrine 

Rights’  cannot  be  viewed  as  the  inceptive  daze  of  title,  which  is  the 

120/ 

substance  of  the  Justice  Department  instructions . 

(d)  Winters  Doc  trine  was  Mot  Abridges. 

by  Arkio2m  v. 

In  these  terms  the  basic  principles  of  the  Winters  Doctrine 
were  reaffirmed,  not  abridged,  by  the  recent  decision  of  Arizona  v. 
California:  ! Winters  has  been  followed  by  this  Court  as  recently  as  1939 

in  United  States  v.  Powers , 3°5  0.  3.  9 27 * We  follow  it  now  and 
agree  that  the  Uni  ted  Staves  did  reserve  the  water 
rights  for  tine  Indians  effective  as  of  the  time  the 

i£i / 

Indian  Reservations  were  created. 

Key  to  that  ruling  is  the  term  ’effective.5'  Vhat  was  effective’?  It 
was  the  withdrawal  of  rights  to  the  use  cf  water  acquired  by  the  United 
States  of  America  in  the  year  1848,  from  the  application  of  :he  Desert 
Land  Act  of  i8j7  which  had  made  them  available  tor  private  acquisition. 


120 / See  above,  pages  4 and  5- 

12l/  Arizona  v.  California,  373  U.  o.  5^6,  600  (19^3) • 
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Continuing  on  the  subject  the  Supreme  Court  stated: 

This  means,  an  the  Master  held,  that  these  water 

ri gilts,  Itaviup  vented,  before  the  Act  became  effective 

on  June  25,  1922 , ere  'present  perfected  rights’  end 

as  such  are  entitled  to  priority  under  the  [Boulder 

Canyon  Project]  Act.'  (ffiaphasis  supplied) 

Meaning  of  the  tern  present  perfected  rights ' which  are 

recognised  under  the  Boulder  Canyon  Project  Act,  io  of  greet  importance. 

Reference  in  that  connection  is  made  to  the  Act  which  provides,  among 

122/ 

other  things,  for  the  approval  of  chc  Colorado  River  Compnc t . 

Contained  in  Compact  are  those-  provisions; 

Article  VII  Nothing  in  this  Compact  shall  be 
construed  as  affecting  the  obligations  of  the  United 
States  of  America  to  Indian  tribes. 

'Section  VTII  Present  perfected  rights  to  the 
beneficial  use  of  waters  of  the  Colorado  River  System 
are  unimpaired  by  this  Compact  * * *.  (Emphasis  supplied) 
Thus  there  is  disclosed  the  source  of  the  term  'present  perfected  rights.’ 
Vital  in  that  connection  is  the  fact  tnat  chose  present  perfected  righte' 
ai-e  to  satisfy  the  future  as  well  as  the  present  needs  of  the  Indian 
Reservations.  ' Those  needs  to  be  measured  by  the  quantity  of  water 
to  irrigate  all  practicably  iivivabic  acreage  on  the  reservations.'' 
Manifestly  the  priority’  of  the  'Winters  Doctrine  Rights'  as  thus 


ml 


122/  U3  O.S.C.  617  1 et  seq. 

12.:/  Arizona  v.  California,  373  U.S.  3^6,  oOO  (1963) 
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1 

recognized  by  the  Supreme  Court  does  not  partake  of  the  rpriority  date’ 

2 

recognized  under  the  doctrine  of  prior  appropriation.  Inceptive  date  of 

3 

title  for  an  appropriative  right , as  stated  in  the  1936  Arizona  v. 

4 

California  decision  is  established  as  follows : * * * The  appropriator 

5 

first  in  time  is  prior  in  right  over  others  upon  the  same  stream. 

6 

and  the  right,  when  perfected  by  use,  is  deemed  effective 

7 

from  the  time  the  purpose  to  make  the  appropriation  is 

8 

definitely  formed  and  actual  work  upon  the  project  is 

9 

begun  * * * provided  the  work  is  carried  to  completion 

10 

and  the  water  is  applied,  to  a beneficial  use  with 

11 

reasonable  diligence.'1  (Emphasis  supplied) 

12 

Obviously  from  the  foregoing  the  "reserved  rights  of  the  Indians  - their 

13 

Winters  Doctrine  Sights'  - must  not  be  confused  with  appropriative  rights. 

14 

They  were  not  perfected  by  use.  They  were  acquired  by  cession.  Their 

15 

withdrawal  was  effective'  from  the  date  of  reservation.  The  vast 

16 

disparity  is  thus  demonstrated  between  the  meaning  of  the  term  'priority' 

17 

under  the  Boulder  Canyon  Project  Act  in  regard  to  Winters  Doctrine 

18 

Bights'  and  the  term  ' priority  date’  as  used  in  connection  with  the  rights 

i£l 

19 

acquired  from  the  National  Government  through  compliance  with  State  Law. 

20 

Any  attempt  to  apply  the  principles  of  the  doctrine  of  prior 

21 

appropriation  both  as  to  their  'priority  dates  and/or  the  character  of 

22 

their  use  to  the  "Winters  Doctrine  Rights  constitutes  an  abridgement  cf 

23 

the  Winters  Doctrine  which  must  not  be  tolerated. 

24 

25 

124/  Arizona  v.  California,  298  U.S.  558,  5 66  (1936). 

26 

129/  See  above,  pages  19  et  seq. 
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There  is  presented  this  question: 

Does  the  recent  Arizona  v.  California  incision  date 
' reserved  water  right  priorities  * * * on  Indian 
reservations  'from  the  time  of  the  erection  of  the- 
reservation  * * *’  a3  the  Justice  Department  states? 

Answer  to  that  inquiry  is  emphatically  ho.  There  is  surely  no  express 
ruling  to  that  effect;  from  the  preceding  analysis  there  is  no  legal 
basis  thus  to  abridge  the  title  to  ’Winters  Doctrine  Rights  by 
implication. 

127/ 

The  Special  Master  used  the  term  ’priority  dates.  He 

concludes  as  a matter  of  lev  that  the  United  States  reserved  ’the  right 
to  the  annual  diversion  of  * * * 11,340  acre-feet  of  water  with  a 
priori ty  of  February  2 , 1907  * * *.  Surely  that  statement  does  not 
warrant  the  conclusion  that  the  Special  Master  'dates  the  reserved  water 
rights  of  the  Indians  ’from  the  time  of  the  creation  of  the  reservation. " 
As  fulj.;/  discussed  above , the  Indian  rights  in  Arizona  v.  Cai.irom.ia  were 
acquired  in  1848 . The  1907  date  quoted  above  simply  mec.ns  the  rights 
dating  lack  to  lo48  were  not  after  1907  open  to  private  acquisition. 

As  will  be  discussed  in  the  paragraphs  which  succeed,  the 
interpretation  of  the  uepartment  of  Justice  constitutes  sn  abijidoianeut  of 
invaluable  property  rights  of  the  Indians.  Those  instructions,  moreover, 
direct  an  abandonment  of  che  rights  of  the  tfati  n as  a whole  in  connection 
with  National  Forests,  Recreation  trees,  Parks  and  Gracing  Districts. 


1 26/  See  above,  pages  4 and  5. 

1 2jJ  Report  of  Speciax  Master,  pat.ee  267  eu  seq. 
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irreparable  san&g£  ro  Indians  and 

UNITED  STATES  OF  AMERICA  AS  A WHOLE  2Y 
(a)  SEVERANCE  OF  CRAIN  0?  TITLE  TO 
"HINT !LR3  DOCTRINE  RIGHTS " 

Co)  ABANDONS!  OF  INVALUABLE  FIGHTS 

( a ) Severance  oi  Chain  of  Title  to 

^Winters  Doctrine  Rights1  Results 
In  Inseparable  Damage 

Tliere  is  a direct  and  unbroken  chain  of  title  to  we  'Winters 

Doctrine  Rights  in  the  Unioel  States  of  Aiuerica  from  the  IncLiuns,  France 

12S/  

Menici  and  or  eat  Brits xn . On  the  subject  this  authoritative  statement 

lass  teen  made;  The  United  States  became  vested  with  title  to  nl.i  the 

lands  vi thin  the  territorial  limit®  oi  California  * * * by  the  Treaty  of 

Guadalupe  Hidalgo. 

* * * 

''Hence,  in  this  country  we  arc  to  look  to  the  federal  govern 

IOC 


■sent  and  i os  grants  for  she  scarce  of  all  title  to  lands  * * *. 

Source  oJ  title  to  the  Winters  Doctrine  Fights  involved  in  both  Arizona 

v«  7 ' ^0.  the  Utah  li "ligation  is.  of  covrce . the  same  as  the  title 

• ijO/ 

to  lend  of  wbn_cli  -hey  are  a part.  Preserving  an  unbroken  chain  of 

itle  no  the  "Winters  Doctrine  Fights"  is  no  less  vital  to  the  National 

Govemcaont  and  the  Indians  loan  is  preservation  of  a conparable  title  to 

the  land.  It  was  in  connection  with  that  unbroken  chain  of  title  to 

Winters  Doctrine  Rights  that  the  Suprcre  Court  in  the  Vlnti re  Case 

recognised  the  p.vor  of  che  United  Stoics  to  ’ reserve  the  waters  and  exerspt 

them  from  appropriation  under  state  low  * * */  That  power , as  the 


128/  See  above,  pages  14  ot  seq. 

1 'j£j  Tivcapsou  on  Real  Property,  1957  Replacement,  5A,  Section  2T10. 
m 1 See  above,  pages  16  et  seq. 
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Special  Master  observes  ' steaic  froan  the  United  “bates  ’ property  rights 

ioSi/ 

in  the  water.  It  was  the  unbroken  chain  of  title  to  which  the 

Court  x*ei  erred  in  . ji-m  v.  California  when  it  e bated.; 

Ue  * * * agree  that  the  United  States  did  reserve  water 
rights  f >r  the  Indiana  effective  as  of  the  tine  the 
Indian  Rercrrationc  were  created. 

* 'x  * that  the  water  vaa  intono.ed  to  catisfy  the 
future  as  well  ac  ;he  present  needs  of  the  Indian 
Reservations  * *■  *. 

* * * the  principle  'underlying  the  reservation 

of  water  rights  for  Indian  Reservations  was  equally 

applicable  to  other  federal  ec tablishnonts  such  as 

Rational  Recreation  Areas  and  National  Forests.  * * * 

Entail,  clear  is  that  absent  ownership  of  title  to  t2:e  ur appropriated 

rights  on  too-  ’effective"  date  of  the  reservation  the  Court  could,  not 

have  stated:  !'Ve  have  no  doubt  about  the  power  of  the  United  States  under 

these  [the  Property  aid  Coaaaerce]  Clauses  fof  the  Constitution]  to 

-33/ 

reserve  water  rivirts  for  i.s  reservations  and  its  property. 

Plain  arl  serious  error  is  thus  contained  in  the  conclusion 
of  tne  Deparbaent  of  Justice  that  the  hr i torn  v.  California  Decision  dates 
the  ‘ Winters  Doctrine  Rights'  f r cr.  the  time  of  the-  reservation.  Reason 
for  that  error  "by  the  Departnon t of  Justice  it  this: 

It  hs3  confused  the  meaning  of  ’’effective'  date 
of  the  reservation.  Rather  than  correctly  viewing 


181/  Report  of  Special  Master,  page  2$'). 

lj£7  Arizona  v.  California,  373  U.  3.  $46,  -oOO-oOl  (1963) . 

133/  Ibid.,  373  U-S.  5^6,  59S. 
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ir,  as  withdrawing  the  then  -rested  and  existing  rights 
fro®  the  status  of  being  open  for  private  acqzuLsition, 

' it  has  declared  the  incentive  date  of  title  is  the 

time  of  the  reservation  of  tnooe  righto  - a conclusion 
wholly  contrary  to  fact  and  law. 

Irreparable  ufums^e  through  cbe  loss  of  invnluible  rights  is  the  result 
of  that  erroneous  construction.  Adopting  that  erroneous  c outre  ruction 
re  a precedent  in  one  Utah  litigation  demon  stmt  e s the  far-reaching 
nature  of  the  error. 

(b)  Irr:;tg  cable  Through  Abamio-  -cent  of 

Invaluable  Property  Result  of  Erroneous 
Construction  of  Arizona  v.  California 

The  construction  placed,  upon  Arizona.  v.  California  by  the 

Depsrtjaent  of  Justice  must  necessarily  cause  i-r>^pftrable  dejrage  to  cho 

United.  5?t*tce  of  America  in  regard,  to  the  'Winters  Doctrine  Rights  which 

are  there  involved.  Host  serious  derate  ir>  to  the  Indian  rights 

involved  in  that  ease. 

Losses  o-°  the  nature  mentioned  arc  n-ot  limited  to  the  Lower  Basin 
of  the  Colorado  Fiver.  Trrepnrcble  ieme.se  to  the  rights  and  interests  of 
the  national  Coverrunent  will  necessarily  occ'c  in  the  Utah  litigation  if 
the  instructions  .given  by  the  Department  of  Justice  arc  carried  out. 
Implicit  in  those  instructions  is  th.e  "round  which  gives  rise  to  the 
damage.  There  the  United  Ftste?  Attorney  is  directed  to  claim  the 
earlier  priority  as  between  the  right  acquired  under  state  law  end  the  • 
federal  reservation."  Recognised  by  the  direction  is  the  undeniable  fact 
in  the  seal arid  West  that  the  one  who  has  the  earliest  investiture  of 
title  has  the  most  valuable  right,  frror  in  the  instruction  is  thus  not 
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the  failure  to  recognize  the  principle  involved,  hut  failure  to  recognize 
that  1048  is  the  year  from  vhich  the  United  t- tales  of  America  must 
assert  its  claioi  or  abandon  Invaluable  property  interests. 

Abandonment  of  the  1&46  date  is  no  mere  technical  oversight. 

It  io  tantamount  to  abandoning  upwards  to  r.  half  century  of  ..ime  during 
which  title  resided  In  the  United  3 tales  of  America.  fhat  constitutes 
abandonuent  of  invaluable  property  lights.  jfc>r  the  Utah  Sunrejne  Court 
has  said  regarding  the  date  when  title  io  rights  becomes  verted: 

’Property  rights  in  water  consist  not  alone  in  the  amount  of  the  appro* 
priation,  bus,  also,  in  JL&  priority  oi  cue  appropriation.  It  often 
happens  that  the  chief  value  of  an  appropriation  consists  in  its  priority- 
over  other  appropriations  from  the  came  natural  stream.  Hence,  to  deprive 

a person  of  hie  priority  is  to  deprive  uie  of  a most  vai cable  property 

I3U/ 

right.  * * * ' 

Although  a priority  date  is  a misnomer  in  regal’d  to  the 
'Winters  Doctrine  Bights1  , nevertheless  the  right  -0  rite  title  to  them 
bacic  to  l&+b  is  invaluable.  If  abandoning  k state  statutory  priority 
would  amount  to  the  loss  of  a most  valuable  property  right  * * * , then 
it  follows  a fortiori  (Hurt  the  failure  10  claim  the  date  of  acquisition 
of  che  Winters  lie trine  Rights  is  a far  greater  loss.  For  as 
manifested  above,  the  lei; ter  rights  fare  of  in rt nicely  greater  value  than 
tne  more  limited  appro pri&ti ve  rigu-a. 

i 3V  Whitmore  v.  Murray  City,  107  Utah  b-o;  157  P.2d  J i,  751  (1977). 
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(c)  Irreparable  Damage  to  United 
States  of  America  Through 
Limitations  Upon  Uses 

Immense  value  must  be  ascribed  to  the  'Winters  Doctrine 
Bight6  because  they  any  be,  as  distinguished  .from  appropriative  rights, 
used  for  any  purpose  - or  not  used. 

Those  rights  being  under  the  Wilimlted  power  of"  Congress, 


the  uses  may  legally  be  changed  at  its  will.  The  need  to  assert 

that  "Winters  Doctrine  Rights  may  be  used  for  any  purpose  is  of 
extreme  importance  not  only  for  the  Indians  but  for  the  National 
Forests  and  other  reservations.  Changing  conditions  will  call  for  a 
change  of  uses.  For  example,  in  the  future  the  Indians  must  be  free 
to  use  their  waters  for  municipal  and  industrial  purposes.  They  must 

136/ 

not  be  held  to  agricultural  uses  in  perpetuity.  Arizona  v.  California 
did  not  pass  upon  the  right  to  change  uses.  It  simply  established  a 
ceiling  for  the  quantity  available  for  use. 

Yet  in  the  Utah  litigation  the  procedures  require  the  filing 
of  a claim  for  a particular  use,  with  full  and  complete  description 
of  it.  That  uce  for  the  rights  involved  will  be  decreed.  Immediate 
damage  to  the  Ration  as  a whole  results  from  attempted  limitation 
upon  uses  in  the  Utah  litigation.  Assuming  the  Court  ha6 


13$/  See  above,  page  34. 

136/  Arizona  v.  California,  373  U.E.  546,  601  (1963). 
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jurisdiction,*  and  the  United  States  of  America  nay  comply  wii,h  the 
State  lave  vhich  are  involved  - both  of  which  propositions  are  denied, 
the  National  Government  could  change  to  uses  other  than  those  claimed  in 

yiZ. 

the  litigation  only  upon  the  approval  of  the  State  Engineer  of  Utah. 

It  is  difficult  to  perceive  a more  direct,  immediate  and  entirely 
unconstitutional  attempted  subversion  of  the  will  of  Congress  to  the 
States. 

(d)  Projection  of  appropriative  rights 
Acquired  Prior  to  "effective1  Date 
of  Reservation 

Any  right  acquired  in  conformity  with  State  lev/  between  the 

year  l8t-8  and  the  date  the  reservation  is  ' effective"' , must,  oi‘  course, 

be  recognized.  Thus  in  the  exercise  of  the  ' Winters  Doctrine  Bights 

care  lias  been  taken  to  avoid  the  invasion  of  private  rights.  Identically 

the  same  principles  apply  in  regard  to  rights  in  the  land,  which  were 

acquired  prior  to  one  effective  date  of  the  reservation  cs  are 

applicable  to  rights  to  the  use  of  water. 

JSONTAHA'S  INDIANS ' ’ WINTERS  DOCTRINE 
RIGHTS"  IMPERILED  BY  CONSTRUCTION  OF 
ARIZONA  v.  CALIFORNIA 

i4outana'3  Crow  Indians  and  other  similarly  situated  Indians 
who  occupy  reservations  created  by  Treaties  with  the  United  States  of 
America,  are  especially  imperiled  by  the  construction  of  the  decision 
in  Arizona  v.  California  by  the  Deportment  of  Justice.  Title  to  ’Winters 
Doctrine  Rights"  has  been  recognized  by  the  Supreme  Court  to  reside  in 

ii§/ 

the  Crows.  To  state  that  the  time  of  the  reservation  ’dates  the 

1377  See  above,  page  3)4. 

138/  United  States  v.,  Powers,  305  U-S.  527  (19;$). 
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1 

Crows ' rights , as  was  declared  regarding  the  Indians  in  the  Lover  Basin 

2 

of  the  Colorado,  would  be  a glaring  mistake.  For  the  Crows,  the  Fort 

3 

Belknap  and  other  Indians  held  tiule  to  their  Winters  Dog  trine  Righto 

4 

antecedent  to  their  Treaties.  (,eite  obviously,  moreover,  the  source  of 

5 

their  titles  i3  not  the  National  Government,  for  as  Judge  Pope  points 

6 

out  in  regard  to  the  Treaty  rights  of  Lire  Yakimas:  * * * the  treaty  was 

7 

not  a grant  of  rights  [irom  the  United  States  of  America]  to  the  Indians, 

8 

but  a grant  of  right  from  them  [to  the  United  States  of  America]  a 

±52 / 

9 

reservation  [by  'the  Indians]  of  those  not  granted.’  Consequently 

10 

title  to  the  Winters  Doctrine  Rights''  has  been  held  since  time 

11 

immemorial  and  any  effort  to  1 date  them  with  a priority  is  a clear-cut 

12 

invasion  of  the  rights  of  the  Indians. 

13 

14 

IRREPARABLE  DAMAGE  TO  TEE  NATIONAL  GOTERNMEHT 

THROUGH  ATTBtPTED  APPEARANCE  IN  UTAH  LITIGATION 

15 

(a)  "Vinters  Doctrine  Rights'  In  Utah : s Litigation 
Involve  Small  Unrelated  Widely  Scattered  Springs 

16 
1 7 

and  Dry  Washes;  Litigation  Does  Hot  Involve 
Adjudication  of  river  system  or  other  source’ 

1 1 

of  Water 

18 

There  is  embraced  ia  the  Utah  litigation  a vast  desert  area 

19 

coatpricing  six  (6)  counties  and  including  virtually  ail  of  Southwestern 

20 

Utah.  In  chat  immense  area  uhe  principal  characteristic  ia  a grave 

21 

shortage  of  water.  For  the  most  par-  the  water  resources  consist  of 

22 

small  springs,  veils , dry  washes,  and  undeveloped  ground  vater. 

23 

Large  acreage  vithin  the-  area  in  question  is  owned  oy  the 

24 

Rational  Government  comprising  National  Forests  administered  by  the 

25 



26 

139/  United  Gtates  v.  Ahtanura  Irrigation  District,  236  F*2d  321,  326 
(C.A.9,  i 956);  Cert,  denied,  352  U.S.  968  (1956). 
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1*2/ 

Department  of  Agriculture  and  Grazing  Districts  administered  by  the 

lUl/ 

Department  of  the  Interior.  Situated  on  tncae  nationally  owned 

lands  are  numerous  springs  and  other  waters  of  the  nature  mentioned 

above.  Those  sources  are  essential  to  provide  water  for  the  livestock 

which  graze  the  lands  in  cannon  pursuant  to  licenses  issued  by  the 

Federal  agencies  to  the  ranchers  in  the  vicinity.  Control  of  the  water 

io  tantamount  to  the  control  of  those  lands. 

(b)  Grave  'Error  Made  la  Regard  to 
Attempted  Submitted  of  Winters 

Doctrine  Rights*  to  State  Courts 

Among  the  elements  contributing  to  the  great  value  of  ’Winters 

Doc  trine  Rights'  is  that,  cs  cent tasted,  with  State  appropriatlve  rights, 

142/ 

they  ere  reserved  ’to  satisfy  future  as  veil  as  present  needs  * * 
Irrespective  of  that  fact,  the  United  States  Attorney  is  directed  to 
abandon  the  "Vinters  Doctrine  Right"  if  the  priority  for  the  State 
right  is  earlier  than  the  date  of  the  reservation  - a meaningless  fact 
as  lias  been  emphasized. 

Neither  the  Department  of  Justice  nor  any  other  agency  should 
be  permitted  to  attempt  thus  to  dissipate  the  Nation’s  property. 
Nevertheless  it  is  manifest  the  course  of  conduct  which  has  been 
described  (a)  casts  a cloud  upon  the  title  to  the  "Winters  Doctrine 
Rights  ; (b)  creates  far-reaching  and  most  difficult  legal  problems  and 
precedents.  For  example,  assuming  there  could,  be  compliance  by  the 
National  Government  with  State  law  concerning  the  acquisition  of  rights 
to  tiie  use  of  water,  this  question  is  presented:  Are  those  rights  which 

will  not  be  used  until  some  future  date  subject  to  all  of  the  laws  of 
the  States? 

Ih07  16  U.S.C.  521  a. 

■liwiVeme^-3  U*  S . C . jU-5  a» 

142/  Arizona  v.  California  373  U.S.  546,  600  (1963) . 


1 

It  is  fundamental  that  the  rifhts  of  the  National  Government  are  not 

iiU/ 

2 

subject  to  lose  by  forfeiture  or  estoppel.  Yet  Utah  lav  provides 

3 

that  when  an  appropriator  * * * shall  abandon  or  cease  to  use  the  water 

4 

for  a period  of  five  years  the  rirjht  shall  cease  and  thereupon  such  water 

5 

144/ 

shall  invert  to  the  public  * * *.  ’ Cults  obviously  if  that  statute 

6 

were  applicable,  for  reasons  discussed  above * the  Nation  could  experience 
irreparable  damage  through  forfeiture  of  greatly  needed  and  Invaluable 

8 

water  resources.  This  anomaly  is  reemphasized:  The  United  States  of 

9 

America  owns  the  Winters  Doc  urine  Rights  but  seeks  to  abandon  them' 

10 

and  to  prove  - to  its  irreparable  damage  - new  rights  under  State  law. 

11 

This  is  a shameful  waste  of  Federal  property  and  dissipation  of  Federal 

12 

funds . 

13 

(c)  Failure  to  Comprehend  That  the  National 
Government  Has  Hot  Waived  Its  Immunity 

14 

From  Suit  in  the  Utah  Litigation 

15 

(i)  General  Principles  Governing  Waiver 

16 

of  Sovereign  Immunity  From  Suits  of 
state  and  Federal  Governments 

17 

Plain  and  serious  error  has  been  made  by  the  Department  of 

18 

Justice  through  its  attempted  appearance  in  the  Utah  litigation.  That 

19 

statement  is  predicated,  upon  the  immunity  of  the  Rational  Government  from 

20 

suit  except  vhere  that  immunity  has  been  expressly  waived.  Principles  of 

21 

the  doctrine  of  immunity  ere  equally  applicable  to  Utah.  On  the  subject 

22 

the  Supreme  Court  of  the  United  States  declared:  ‘We  conclude  that  the 

23 

24 

lhg/  United  States  v.  California,  332  U.S.  19 
144/  Utah  Statutes  Annotated  1953  j Sec.  73-1-4 

See  In  Re  Drainage  Area  of  Deal'  River  In  Rich  County,  12  Utah  (2)  1; 

1 0 
oc 

361  P.2d  407  (1961); 

In  Re  Escalante  Valley  Drainage  Area,  12  Utah  (2)  112;  3^3  ?-2d 

ZD 

j 

777  (1961). 
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Utah  statutes  Tall  short  of  the  clear  declaration  by  & State  of  its 
consent  to  be  sued  in  the  federal  courts  which  we  think  is  required  before 
federal  courts  should  undertake  adjudication  of  the  claims  of  taxpayers 

342/ 

against  a state.  In  an  earlier  case  the  Supreme  Court  in  these  terms 

applied  the  same  principles  to  the  United  States  of  America:'*  * * whoever 

institutes  such  proceedings  [against  the  National  Government]  must  bring 

146/ 

his  case  within  the  authority  of  some  act  of  Congress.’'  Moreover,  the 
fact  that  an  abortive  appearance  has  been  attempted  is  not  controlling, 
for  "Where  jurisdiction  has  not  been  conferred  by  Congress,  no  officer  of 
the  United  States  has  power  to  give  any  court  jurisdiction  of  a suit 

lk7/ 

against  the  United  States."  Indeed,  the  Attorney  General  himself  by 

his  appearance  iaay  not  submit  the  United  States  of  America  to  jurisdiction 

148/ 

under  the  circumstances  appertaining  in  this  action.  It  must,  of 

course,  be  recognized  that  absent  reversal  of  the  course  being  taken  in  tbs 

Utah  litigation,  it  matters  little  that  it  is  contrary  to  the  lav. 

(ii)  There  Is  No  Case  or  1 Controversy'' 

Involving  the  Winters  Doctrine  Rights' 
of  the  United  Jtates  of  Amt. r lea 

There  is  not  a scintilla  of  evidence  or  indication  that  the 

United  States  of  America  is  asserting;  adversely  to  any  one  its  numerous 

highly  valuable  but  very  small  "Winters  Doctrine  Rights.'  As  a 

consequence  the  action  is  not  one  which  the  National  Government  could 

Initiate  in  its  own  foi’uma  or  remove  to  the  Federal  courts.  Otherwise 


14^/  Xennecott  Copper  Corp.  v.  Tax  Commission,  327  U.S.  573 > 579 > 
580  (l?}’ 5) . 

146/  leihnap  v.  Gchild,  161  U.6.  10,  16  (1895)- 

l47/  Minnesota  v.  United  States,  305  U.S.  3^2,  3®6,  3&9  (1938). 

148/  Stanley  v.  Scbvalby,  162  U.S.  255  (1895)* 
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stated,  it  is  net  a ' controversy^  in  the  Constitutional  senee  of  the  word, 
chicb  nuo - be  definite  and  concrete,  touching  the  lQg&l  relations  of 
parties  bavins  adverse  legal  interests.  * * * It  must  be  a real  and 
substantial  controversy  odiultt^ng  of  specific  relief  through  a decree 

® conclusive  cicr&c uer,  as  dis cinguisheu.  iron  an  opinion  advising 

I . , 149/ 

(vhnt  the  lav  wold  be  upon  a hypothetical  state  of  facts.  * * * 

^eating  the  Innumerable  Vinters  Doctrine  Lights  which  are  claimed 

against  the  established  criteria  for  de tenoning  whether  fade vox  juris- 

iiction  could  attach,  it  is  obvious  that,  hero  there  is  nu  ' * * * 

concrete  case,  admitting  of  an  immediate  and  definitive  deterri nation  of 

tin  legal  rights  of  the  parties  in  an  adversary  proceeding  upon  the  facte 

ISO/ 

alleged  * * *. 

(i'Ji)  Congress  Has  Hot  Consented  To  The 
Joinder _o f the  Unloed  States  of 
America  In  The  Utah  Id-tif.atiori  " 

One  must  turn  to  the  subject  matter  of  the  proceeding  to 

determine  whether  t' .tre  is  a case  or  ccntro r rzy  within  the  purview  of 

the  Constitution.  As  stated  above,  the  rights  of  the  National  Government 

are  widely  separated  small  springs  and  other  water  sources.  i£<  ample  g 

of  those  water  resources  listed  by  the  Bureau  of  Lana  Management  are 

of  particular  interest.  The  Number  1 claim  Is  Gold  Spring  Wash  ; 

Ji umber  2 claim,  bawrtill  .Soring  Area  ; number  3?  Unnamed  Normally  Dry 

Wash  ; Kunber  4,  Snow  and  Rain  Runoff  : Nwuber  5,  1 Unde ground  Water. 

That  list  sets  forth  116  comparable  claims.  Baaed  upon  available 

1*0/  Aetna  Life  Ins.  Go.  /.  havorth,  'JjQ  J.  o.  227,  240-211  (1936)  said 
cases  cited. 

Ipo/  Ibid.,  300  U.  S.  227,  241  (1936). 
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icfcaTBaciou  it  -Lb  safe  tu  say  that  the  waters  of  the'  sources  irt 
question  do  not  leave  the  lands,  of  the  Katioual  Government  upon  which 
tl-cy  arise . toreovez',  from  the  face  cf  ti  e s 'cannons  served  uiwn  the 
AobOi'hey  G^nfci’al  ay  tile  ctate  of  Utah  buere  is  no  allegation  or 
averment  of  Lie  exis  Lence  of  a controversy  or  adverse  claim  between 
cht  United  c, talcs  of  America  ouiu  any  one  else.  necessarily  this 
question  is  squarely  presented:  Is  there  any  basin  in  law  for  the 

attempted  eppeerancu  by  the  department  of  Justice  in  this  proceeding? 
That  inquiry  is  now  considered. 

-hero  has  been  no  waiver  of  sovereign  laisnooity  from  suit 
by  the  national  CJoirernmeut  in  trie  Utah  litigation.  A most  careful 
search  oi  the  law  fails  to  reveal  that  the  Congress  hae  authorised 
the  Ucpe.r union  t oi  Justice  or  any  other  agency  to  appear  end  attempt 
to  prove  in  3 tela  courts  the  widely  sea... tercel,  disconnected  and 
wholly  unrelated  springs,  vciuned  washes  end  vreULc  which  are  involved. 

In.  expressing  the  concxuei or,  set  forth  above  particular 
reference  has  been  made  to  4j  U.  S.  C.  66c  purporting  to  authorise 
the  appearance  of  the  United  Coates  of  /.meric a in  ' suits  for  the 
adjudication  of  water  rights.  There  it  is  specifically  provided 
that  the  Jougress  consents  to  the  Joinder  of  * * * she  United  States 
es  a defendant  in  any  suit  (1)  for  the  cvljud.ica^ion  of  rights  to  fir 
U3e  of  water  of  a river  system  or  other  soiree,  or  (2)  for  the 
admin is  oration  of  such  rights,  where  It  appear?  that  the  United  t?  tes 
is  the  owner  of  or  is  in  the  process  of  acquiring  vui^r  rights  by 
appropriation  under  State  law,  by  purchase,  by  exchange,  or  otherwise, 
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cxid  the  United  Stages  Is  a necessary  pa:  oy  to  such  suit.  « * *' 
(Emphasis  supplied) 

In  the  paragraphs  which  succeed  the  principal  provisions  of 
the  lav  above  quoted  are  applied  to  the  facts  involved. 

Key  provision  In  the  Act  relied  upon  in  the  attested  joinder 
of  the  United  States  of  America  in  the  Utah  litigation  is  the  tern 
river  system  or  other  source.’  In  view  of  that  provision  it  i3  to 
be  noted  the  caption  in  the  cause  refers  to  the  ' Drainage  /re a of  the 
Beaver  RIver-Escalante  Valley,  And  All  Tributaries",  an  area  embracing 
thousands  of  square  miles  of  desert.  The  magnitude  end  characteristics 
Ox  *he  area  have  been  discussed.  A careful  review  reveals  the  vast 


IQ/  § &>6.  Saits  f >r  adjudication  of  water  rights. 

(a)  Joinder  of  United  States  as  defendant ; costs. 

Gjn.->eno  is  given  to  join  the  U*i'.t©d  States  as  a defendant  in 
63xj  suit  (l)  for  hue  adjudication  of  rights  to  the  use  of  water  of  a 
river  system  or  other  source,  or  (2)  fur  the  administration  of  such 
rights,  where  it  appears  that  the  United  States  is  the  owner  of  or  is 
in  the  process  of  ecqu:  ring  vatc  r r!  hts  by  appropriation  under  State 
law,  by  purchase,  by  exchange,  or  otherwise,  and  the  United  States  is 
a necessary  party  to  such  cult.  The  Ur. i tod  States,  when  a narty  to 
any  such  suit,  shall  (j_j  bo  deemed  to  have  waived  any  right  to  plead 
that  the  State  lewu  are  inapplicable  or  that  the  United  States  Is  not 
amenable  thereto  by  reason  of  its  sovereignty,  and  (2)  shall  be  subject 
to  the  judgments,  orders,  and  decrees  of  the  court  having  jurisdiction, 
and  nay  obtain  review  thereof,  in  the  come  manner  and  to  the  same 
extent  as  u private  Individual  under  like-  circumstances:  Pro/ided,  That 
no  judgment  for  costs  shall  be  entered  against  the  United  btuc.es  in 
any  such  cult. 

(h)  Service  of  summons. 

Summons  or  other  process  in  any  such  suit  shall  bo  served 
upon  the  Attorney  General  or  his  designated  representative. 

(c)  Joinder  in  suits  involving  use  of  interstate  streams  by 

State. 

Nothing  in  this  section  shall  be  construed  as  authorizing  the 
Joinder  of  the  United  S^t.be3  in  any  suit  or  controversy  in  the  Supreme 
Court  of  the  United  States  involving  hie  right  of  States  to  she  use  of 
the  water  of  any  interstate  stream.  (July  10,  1952,  ch.  651,  title 
II,  $ 208  (a)  - (c),  66  Gtat.  560.) 
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majority  if  not  all  of  the  springs,  dry  washes  ana  veils  are  not  a 
part  of  a 1 river  system  or  other  source'  vithin  the  contemplation  of  the 
Act.  Rather,  those  Winters  Doctrine  nights'  in  the  vast  majority  of 
cases,  if  nos  all,  never  flow  beyond  the  lands  of  the  national  Government 
where  they  arise.  Thus  those  rights  do  not  constitute  a pert  of  a 
river  system  or  source  of  water,  to  which  the  above- quoted  43  U . C. C . 666 
pertains.  As  a.  consequence  the  Utah  litigation  does,  not  come  vithin 
the  purview  of  che  last  cited  Act  and  those  small, widely  scattered 
springs  aud  other  water  sources  cannot  be  subjected  bo  the  jurisdiction 


of  the  Utah  court  because  the  JIation3l  Government  has  not  waived  its 

15 2/ 

sovereign  immunity  from  suit  in  regard  to  them.  It  is  denied  that 
the  Congress  intended,  when  it  consented  to  the  joinder  of  the  United 
fltAtes  of  America  in  actions  of  the  character  mentioned,  to  submit  the 
hundreue  of  widely  scattered  unrelated  sources  of  water  to  State  control. 

On  repeated  occasions  the  breadth  of  application,  of  43  U.S.C. 
666  has  been  before  the. courts.  As  the  Court  of  Appeals  for  the  Fifth 
Circuit  declared:  * The  United  States  has  cot  given  its  consent  to  be 
Joined  as  a defendant  in  every  suit  involving  water  rights.  It  may  be 
made  a party  only  iu  suits  'for  the  adjudication  of  rights  to  the  use 

i ' 


of  water  of  a river  system  or  other  source.  Obvious iy , the  very' 

small  but  invaluable  rights  of  the  United  States  ?.re  oat  part  of  n 
river  system.  They  are  at  most  within  a general  geographical  area, 
not  a stream  system.  Indeed,  there  is  no  assertion  that  these  waters 
are  a part  of  a river  system  or  other  source  of  * rater. 


g2/ 

iS/ 

PRINTING  ornct 


See  principles  respecting  sovex-eigo  immunity 
above,  pages  54  et  sea. 

Miller  v.  Jennings,  24.3  F.2d  157,  159  (C-A.5; 
355  U.S.  627  (1957). 
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1957);  Cert,  denied 


- 59  - 


3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

r— «>31 

I.  S.  60 


In  another  oaae  where  it  was  agreed  chat  the  claims  or  the 
ur^v,eJ,  traces  of  Aafirica  did  not  conflict  with  any  other  rigatcj,  the 
Court  of  Appeals  for  the  ninth  Circuit  declared  that  43  j.jj.c.  6O0  me 
limited  v.o  iuits  to  establish  the  relative  rights  of  users  of  the 
racers  oi  a s trean  ur  other  consaoa  source:  0x1c  to  settle  disputes 
between  such  water  users  with  respect  bo  their  rights  among 
themaelv’es.  To  say  that  several  hundred  disconnected  widely 

ncaL.tc.ced  springs  and  dry  gulches  constitute  & common  source  would 
ag&i:  be  contrary  to  fact. 

-More  recently  the  Court  of  Appeals  Tor  the  Ninth  Circuit 
exhaustively  rev  levee,  the  waiver  of  sovereign.  iiaaunity  from  uulc  here 

ml 

under  consideration.  Having  ana..;;T:ed  the  express  language  of 

*3  tl.  S.  C toeq  an ••  the  legislative  hictoi-y,  it  declared: 

[ the  legislation]  is  not  intended  to  be  used  * * # for 
any  of  he,,  purpose-  than  to  aI3.cn;  the  United  states  to  be 


joined  in  u suit  wherein  it  is  necessary  to  adjudicate 


i ^ 


all  of  the  rights  of  various  owners  on  a _,iven  stream.  ’ 

(Sophs sis  supplied) 

As  to  the  rut ure  of  the  suit  to  which  the  -waiver  of  iraounity  vac 
intended  to  iisve  application,  chis  statement  is  made:  ' * * * it  was  the 
quasi -public  proceeding  which  in  the  lav  of  western  waters  is  mown  as 
a ‘general  adjudication’  of  0 stream  system: 


mi 


__  Nevada  f.  United  states,  27?  F . 2d  699,  701  (C.A.9,  I960). 

135/  State  v.  Hank . 293  l*2d  3 (I9bl);  affined  oa  to  ruling  on 

h*,  U.£. C.  6 66,  reversed  on  other  grounds,  Dugan  v.  Rank,  372  U.U. 

609  (1903). 

196/  Ibid.,  293  if1. 2d  340,  347  (lS»oi) . 


IM7IH0  Office 


- 1 * 


1 

2 

3 

4 

5 

6 
7 
.8 
9 

10 

11 

12' 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 

25 

26 

lft' — 60816-1 


one  in  which  the  rights  of  ail  claimants  on  a stream 

sy6tom,  as  between  themselves,  are  ascertained  and 

±21/ 

officially  stated." 

Recently  the  Supreme  Court  with  refei-ence  to  the  last  cited  decision 
declared: 

‘Ve  agree  with  the  Court  of  Appeals  on  this  issue- 
[its  construction  of  43  U.S.C.  666]  * * *.  It  is 
sufficient  to  say  that  * * * 43  U.S.C.  666 , * * * 
providing  that  the  Uhited  States  may  be  joined  in 
suits  ’for  the  adjudication  of  rights  to  the  use  of 
water  of  a river  system  or  ether  source, ' is  not 
applicable  here." 

fhe  Court  eiophaeized  that  che  waiver  contemplated 

1 * * * a case  involving  a general  adjudication  of 

'all  of  the  rights  of  various  owners  on  a given 
±58/ 

stream1  . (Emphasis  supplied) 

Let  this  fact  be  emphasized:  There  is  no  'given  stream'  in  the  Uuah 

litigation  in  which  the  United  Statee  of  America  claims  in  conflict  with 

individual  owners.  The  Congressional  waiver  didn't  contemplate  moot 

questions  not  needing  resolution.  The  1 general  adjudication"  proceeding 

to  which  it  is  directed  is  in  the  nature  of  a quiet  title  suit  so 

declare,  adjudge  and  determine  the  conflicting  rights  of  all  parties  in 
±2/  • 

a stream  system.  Congress  did  not  intend  the  wholly  futile, 


1137/  Ibid.,  293  F.2d  340,  34?  (19&-)  • 

Iffi/  Dugan  v.  Ran*,  372  U.S.  609,  617,  6lfi  (1963). 

139/  Wiel,  Water  Rights  in  the  Western  states,  Vol.  1.  Sec.  654,  p.  ’(2.6 
et  seq. 
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wasteful  and  needless  Joinder  of  che  United  States  pertaining  to  tiny 
springs,  widely  dispersed  and  in  no  way  related  to  a river  system. 

CONCLUSION 

l 

"'Winters  Doctrine  Rights’  to  the  use  of  water  are  of  immense 
value  to  the  Indians  and  to  the  United  States  of  America  as  a whole. 

They  arc-  unique,  being  free  of  the  limitations  and  restraints  inherent  in 
the  appropriative  cud  riparian  rights  acquired  "by  compliance  with  Stav-e 
law. 

Title  t:  the  "Winters  Doctrine  lights’  was  coded  to  the  United 
ftates  of  America  by  Treaties  with  the  Indians,  France,  Great  Britain 
and  Mexico.  Bate  of  acquisition  of  those  rights  is  the  time  of'  the 
cession.  They  were  conveyed  By  those  Treaties  as  part  and  parcel  of  the 
lend. 

There  is  an  unbronen  chain  of  title  to  the  "‘Winters  Doctrine 
Rights’  in  the  United  States  of  America  dating  baCK.  to  the  Treaties 
ceding  those  rights  to  it.  Severance  of  that  chain  of  title  by  claiming 
a date  subsequent  to  the  Treaties  constitutes  an  abandonment  of  invaluable 
rights.  Moreover,  any  severance  of  that  chain  of  title  casts  in  doubt 
the  source  of  title,  the  character,  nature  and,  measure  of  the  "Winters 
Doctrine  Rights. 

‘Winters  Doctrine  Rights  were  at  one  time  open  to  private 
acquisition  pursuant  to  provisions  of  the*  Desert  Land  Act  of  1877  aud 
Acts  antecedent  to  it.  However,  they  and  the  lands  of  which  they  are  a 
part  were  withdrawn  from  the  status  of  being  available  for  acquisition 
from  and  after  the  dates  they  were  reserved  for  the  Indians , National 
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1 

Forests  ana  other  national  reservations.  Those  withdrawals  uf  tliu 

2 

'Winters  Doctrine  Rights  had  no  effect  upon  the  source  of  title,  the 

3 

date  of  their  acquisition  or  the  nature  or  character  of  then. 

4 

Plain  ana  serious  error  has  teen  committed  l>y  the  Department  of 

5 

Justice  ia  its  interpretation  of  the  recent  decision  of  Arizona  v. 

6 

California.  In  substance  it  has  declared  that  the  last-cited 

7 

constituted  an  abridgment  of  the  Winters  Doetrir*  b„  fixing,  the  inceptive 

8 

date  of  title  to  the  '’Winters  Doctrine  Rights  as  the  date  of  reservation 

9 

of  them.  That  constitutes  a severance  of  the.  chain  of  title;  an  abandon- 

10 

a»nt  of  invaluable  rights  reserved  for  the  Indians  by  failing  to  ciuir  the 

11 

earliest  possible  date  of  acquisition  of  those  rights;  and  casting  doubt 

12 

upon  the  source  of  the  title,  the  nature  and  character  of  tnose  rights . 

13 

Compounding  the  grave  error  in  construction  of  the  decision  of 

14 

Arizona  v.  California  is  the  precedent  aetabiisiied  in  the  case  now 

15 

pending  in  a Utah  State  court  in  which  the  Doper huest  of  Justice  has 

16 

made  an  attempted  appoarap.ee.  It  is  impossible  to  perceive  a more 

17 

damaging  coxirse  of  action  than  that  being  pursued  in  the  Utah  litigation. 

18 

As  stated,  it  constitutes  a construction  of  the  Arinina  v.  California 

19 

Decision  which  involves  on  ah&xidonaer  t of  ’ •.'inters  Doctriiu  Rights  and 

160/ 

20 

c bread  ip  the.  chain  of  title  to  tiuse  rights.  ihu e over , in  that 

21 

litigation  the  Department  of  Justice  purportedly  auci lorxzes  «.oaadonment 

22 

of  iruaiugoie  ’Winters  Doctrine  Riga is  in  exchange  for  vastly  inferior 

l6l/ 

23 

...r drj 

State  appropriafcive  rights.  It  is  free  from  doubt  that  the  United 

24 

States  of  America  cannot  and  moat  assuredly  should  not  pursue  that  course. 

25 

Yet  the  appearance  mao.s  in  the  Utah  litigation  Could  - ii  the  lac*:  of 

26 

oo Kjj  ate  ao^ve,  pages  2n  et  seq. 
161/  See  pbove,  pages  4 6 et  seq. 
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jurisdiction  of  the  court  is  not  attacked  - resale  in  the  l^ss  of  the 
’Vinters  J>ocurine  Righto.'" 

Congress  has  not  waived  the  immunity  ox'  the  ITa Lionel  Govevruuo 

from  suit  under  the  circumstances  presented.  As  consequence  a aoo  c 

strenuous  challenge  to  the  jurisdiction  of  the  Utah  o nurc  must  oe 

interposed.  If  necessary,  an  independent  action  in  die  federal  e our  - 

should  he  initiated  with  the  objective  of  having  determined  in  om 

Nation’s  mm  forum  the  validity,  breadth  and  applicability  of  43  U.J  C. 

666.  Similarly  there  vouid  he  tested  the  title  of  cue  Winters  Poo  m in 

/ 

Bights. ' Basically  the  Department  of  Jus  tic.:  : ho  old  noc  be  permitted 
to  formulace  t drastic  and  far-reaching  policy  in  record  to  * Winters 
Doc  crane  Sights'  ~ or  any  other  - without  a clear  mandate  from  Congress 
which  it  doss  not  have  in  the  Utah  litigation. 

Every  Indian  right  and  every  right  f the  United  States  of 
America  predicated  upon  cue  Vinters  Soc iriir  has  been  imperiled.  From 
the  precedent  there  will  flow  irreparable  dror-ge  to  the  Indians  and 
National  Govern-  unt.  fulfillment  of  the  ervo  cee  responsibility  to  the 
Indians  and  the  obligation  of  the  Department  of  Justice  to  the  Tin „ion 
as  a whole  call  for  a rejection  of  the  precedent  in  question  and  a 
reversal  of  the  course  of  action  in  the  Utah  c ue. 


January  28,  19$; 


h ^ v ; tv 

ViliiAnt  Hh'Voeder 
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